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Unquestionably, the last year has brought profound change.
To our cities, to the way we work, and the way we live our
lives. The UK and our vibrant capital has adapted rapidly to
a ‘new normal’, but not without difficulty.
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In January 2021, with the help of
Opinium, we surveyed 400 senior
decision makers in London and the
South East of England to find out
how they have been dealing with the
COVID-19 pandemic. We spoke to our
clients, alumni, industry bodies and
experts, and have pulled together
their insights, alongside those of our
legal specialists in a content series
- discussing what the impact of the
pandemic really means, both for our
businesses and our lives.
I was very interested to hear that 68%
of businesses think the pandemic has
made them more innovative. This
really resonates with our business
focus on innovation and technology,
and our lawyers have been working
closely with our clients to help them
navigate the challenges brought
about by the crisis, and beyond.

I hope these expert insights shaped
from our survey results provide
you with a holistic view of how
businesses have been impacted,
the various regulatory issues that
have come about as a result and
a look ahead at what’s next in our
new normal.

Nicholas Perry
Managing Partner of Bird & Bird’s
London office

The world has
changed, but
our ability to
provide legal
advice hasn’t.
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75%

Three quarters (75%) say that
despite the crisis, they would
still recommend their sector
to a venture capital investor
in 2021, rising to 82% of those
in businesses with a projected
revenue of £10 million to £99
million.

90%

Confidence was even higher
in the technology and
communications sector, where
despite the crisis, nine in ten
(90%) would still recommend
their sector for VC investment.
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The pandemic, lockdown and subsequent restrictions have
presented an era-defining challenge to the UK’s economy and
to businesses of all sizes and all stages of life.
There’s been a major shift in the
way London’s businesses operate.
In January this year, Bird & Bird, in
partnership with Opinium, surveyed
400 senior decision makers in
businesses based in London and the
South East of England. The survey
revealed that three fifths (61%) of
London businesses say that they have
diversified and adapted their offer
as a result of the pandemic, with
nine in ten (91%) of these businesses
expecting to continue these changes
after the pandemic.
Yet important questions pertinent to
the post-pandemic recovery remain.
What has the crisis meant for high
growth companies and start-up
businesses – their ecosystems of
support and investment backing?
And how is this ecosystem positioned
for 2021?
The answer is complex but there
is cause for optimism. There is
a renewed sense of confidence
amongst companies about
investment in their own sectors
in 2021.

So where has this optimism
come from and will it
continue?
We know that before the pandemic,
2019 was a record year for start-up
investment underlining the UK and
particularly London’s status as a
leading global centre for investable
business ideas.
In 2019, Tech Nation and Dealroom
reported that the UK attracted
$13.2bn in investments into startups while winning around a third
of the rest of Europe’s total tech
investment, with $2.8bn coming from
Asia, a fivefold increase on 2018.
The same report found that London
had the lion’s share of unicorns
(companies now worth $1bn)
founded since 1990. The capital is
home to 46 such firms while Oxford
and Cambridge combined boast 11,
just behind Berlin’s 12 and on a
par with Paris’ 11. Manchester has
seen five and Bristol and Edinburgh
two unicorns.
This success continued in early 2020,
until things came to an abrupt halt in
March last year.

Mark Rundall, partner and venture
capital specialist at Bird & Bird, says:
“The VC industry as a whole has been
on a phenomenal growth journey
almost since the last recession. 2019
was a record-breaking year featuring
mega deals over investments in the
hundreds of millions at valuations in
the billions of dollars. The beginning
of 2020 was the same. When lockdown
happened, the funding was switched
off almost immediately with some
deals deferred or stopped altogether.
Yet in hindsight, that period where
everything stopped, was a short
timeframe.”

Rock stars get support
Even at this stage, the UK startup ecosystem soon began to
demonstrate its resilience.
“At this point in the pandemic, the
main focus for VCs was on moving
money to ensure that the companies
with the best prospects, the rock stars
in the portfolios, were shored up and
adequately financed; that they had
whatever runway they needed to see
this thing through” says Mark Rundall,
partner at Bird & Bird.
There was then a move amongst
companies to favour debt funding
over equity, partly fuelled by
concerns over supressed valuations.
“The debt component took over. It
was not that funding stopped, but it
shifted. Once companies got over the
immediate need to survive, they began
to understand there was a way through
this. For almost every company,
apart from the ones that would have
failed anyway, there was an answer
somewhere,” says Rundall.
VC partners played a particularly
important role when the pandemic
began, says Robert Taylor, a ventures
lawyer and legal counsel at Octopus
Ventures.
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He adds: “A member of the Octopus
investment team usually sits on the
board of an investee company.”
“The first priority was to reassess the
budgets for this financial year. They
worked with the companies to revise
budgets, see where cost savings could
be made, consider what new run rates
were going to be, and establish where
emergency funding was needed.”
The survey revealed that three
fifths (61%) of London businesses
say that they have diversified and
adapted their offer as a result of the
pandemic, with nine in ten (91%)
of these businesses expecting to
continue these changes after the
pandemic.

Reforecasting to zero
With some travel companies for
example, there was a real risk that
revenues would reduce to zero,
possibly for a prolonged period
of time. Many of these companies
were supported by their existing VC
investors, Taylor says, with many
using convertible debt given the
pricing challenges of equity funding,
at a time when there was significant
uncertainty regarding fair valuations.
Yet since this emergency phase, the
start-up market has stabilised. As
Rundall observes, since September,
eight and nine-digit deals have been
back on the table. At the same time,
at the other end of the market,
angel investors who typically invest
through EIS and SEIS, have not held
back and crowdfunding platforms
have been more popular than ever.

“At this point in the pandemic,
the main focus for VCs was on
moving money to ensure that
the companies with the best
prospects, the rock stars in
the portfolios, were shored up
and adequately financed; that
they had whatever runway
they needed to see this thing
through.”
Mark Rundall,
partner at Bird & Bird

3 in 5

London businesses say that
they have diversified and
adapted their offer as a result of
the pandemic

He points to a successful
crowdfunding round for THIS™
– a firm offering meat alternatives –
which still raised over one million
pounds on the Seedrs platform in
record time.

5

London & the start up

London & the start up

The return of investment
confidence
“There is an underlying confidence
in the start-up ecosystem in the UK
as a whole, but particularly in London.
There was a lot more negative press
than perhaps was justified,” says
Rundall.
The fact that new start-ups have
succeeded in attracting funding
confirms this analysis.
Felicia Hjertman is the founder
and CEO of Tillit, a retail investment
platform due to launch this year.
She says: “When the crisis hit in
March, fundraising pretty much
dried up overnight and I was
advised to push my raise out as far
as I could. We started in June, first
speaking to my own network, then
to other angel investors and early-stage
VCs.”
“There were fewer investors writing
cheques, there was less money on the
table and the process took longer.
For some investors, the due diligence
process doubled from three months to
six months.”
However, she met with success.

“We aimed to raise 12-month
runway, as a minimum. But
fortunately, we ended up
raising double our target.
Start-ups and investors had
to get used to doing things
virtually, and I think investors
have now gotten much more
used to writing cheques,
without the need to meet
founders in person.”
Felicia Hjertman,
founder and CEO of Tillit

6

“We aimed to raise 12-month runway,
as a minimum. But fortunately, we
ended up raising double our target.
Start-ups and investors had to get used
to doing things virtually, and I think
investors have now gotten much more
used to writing cheques, without the
need to meet founders in person” says
Felicia Hjertman, founder and CEO
of Tillit.
The shape of funding has also
remained much the same.
Taylor says: “We invest in early-stage
companies, with our investment
criteria and investment terms
fundamentally unchanged from pre-

crisis criteria. We still seek pioneers
and target companies with potential
for at least 10x growth.”
However, it’s clear that there is a
lot more discrimination by sector.
Travel, tourism and hospitality
may require successful vaccination
programmes before funding
becomes available.
Yet Taylor points to subscription
services, healthcare and firms
driving automation as sectors which
are faring well with few funding
challenges.
Indeed, Octopus Ventures’ focus
on deep tech which covers AI,
machine learning and quantum
technologies, the future of money,
the future of health and the
consumer has stood it in good stead.
“We are feeling fairly bullish and
are starting to see some companies
outperforming their recast budgets,
while others have outperformed their
original budget as they have managed
to adapt better than their competitors
and have turned the situation into a
positive,” he says.
“The investment pipeline is looking
busy. We are much more optimistic
than pessimistic.”
The success of another start-up
effectively formed in COVID-19
conditions also gives cause for
optimism.
Uncapped was founded in late 2019
and launched publicly in January
2020 to offer fast, flexible and
affordable revenue-based financing
loans to online businesses which,
traditionally, have had to rely on
dilutive equity capital as their main
source of funding.

Uncapped raised an additional
$26m in 2020 in the middle of
COVID-19, in a funding round led
by Mouro Capital (the rebranded
‘Santander InnoVentures’) with
participation from other leading
European venture capital funds
Seedcamp, Whitestar Capital and
Global Founders Capital.
Uncapped’s head of strategic
partnerships and general counsel,
Jamie Whitcroft says: “January and
February were our first two months
of trading and were very positive, and
then COVID-19 hit. We decided to pause
lending for a couple of weeks in early
March to assess how big the impact
would be on our target customer
segment. However, after tentatively
resuming lending in mid-March,
we actually saw increased demand,
particularly in sectors which received a
boost from the shift to online spending,
such as e-commerce. We then raised the
additional investment to double down
on growth.”

Successful sectors
“We primarily fund technology and
e-commerce companies and have
been fortunate with the shift to online.
Having launched in 2020, we’ve only
really operated within the ‘COVID-19
environment’. It’s definitely made us a
stronger and more resilient business”
says Whitcroft.
Uncapped focused on what it
identified as successful sectors
likely to grow during the pandemic
such as health & wellness, FMCG,
gaming, SaaS, EdTech and retail
staples. “Until late last summer, we
tended to limit investments within
categories we thought might be
negatively impacted by the pandemic,
such as luxury goods.
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“However, we’re now more bullish
as sentiment generally appears more
positive with the vaccine being rolled
out and the extension of governmental
support,” he says.
Rundall also saw a huge interest
in anything related to sustainability
and impact, ranging from THIS™
with its successful crowdfunding to
large scale carbon capture tech firms
and clean growth funds.

The lion and the wildebeest
There were some challenges for
FinTechs.
Trystan Tether, Bird & Bird
partner and member of the firm’s
International Finance and Regulation
group says FinTechs are often “a
lion trying to take down a wildebeest”.
They face entrenched, powerful
incumbents and require a lot of
funding as they acquire customers,
scale and, ultimately, achieve
profitability.
Tether says that could have caused
problems, but that often doesn’t
seem to have been the case. Indeed,
significant funding has come on
stream in the third quarter, if not
quite back to normal.
He gives a balanced assessment.
“There will be a recessionary overhang.
You could say there will be less money
and less opportunity to make money
– fewer payments for payment firms
to process for example. The other way
of looking at it, is that people will seek
more efficient, competitive solutions.
Change and even hardship often
produce as many opportunities as
challenges. Recession may be a boon to
FinTechs.”
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The Future Fund proves an
important tool
The Government has played a role in
helping restore confidence.
In April, amid a raft of emergency
funding designed to keep businesses
afloat, the Chancellor launched a
£500m Future Fund to provide loans
to UK tech start-ups. In June it was
extended it to non-UK firms with a
significant UK presence. Loans of
between £125,000 and £5m were
offered with a requirement for
matched private sector investment.
“For the right company and the right
amount, the Future Fund has proved
an interesting tool. It helped companies
realise there were options” says
Rundall.
“The pandemic allowed us to help
companies understand the differences
between various funding options, the
internal rounds with existing investors
or convertibles with new investors and
things like the Future Fund.”

Brexit still poses questions
Alongside post pandemic repairs,
the thin Brexit deal may provide
significant headwind. Firms without
a significant presence within the
borders of the single market may
need a base inside the EU if they wish
to operate there. Financial services
firms have lost their passport.
There may also be recruitment
challenges. Central and eastern
Europe has been a valuable source
of workers with programming
knowhow.
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Tether says: “The prospects for the
tech hub in London have been affected
to a degree by Brexit. It used to be that
people would create their operation in
London and use the financial services
passporting across Europe. But I don’t
see people leaving the London market
behind. A lot of FinTech businesses
have been created in London. People
want to live in London and to supervise
the rest of their business from there.
There is good financing here and a
smart venture capital system that is
difficult to replicate.”

“They are encouraged by low
interest rates and tax breaks on their
investment. Restricting that could
damage the UK as an exciting start-up
centre.”
Otherwise, he remains upbeat.
Rundall says: “The UK will continue to
be a special place in the global start-up
and venture ecosystem. In part, that’s

Rundall has concerns that a revenuehungry Chancellor might be tempted
to take steps which inadvertently
discourage early-stage investments,
such as reducing SEIS or EIS relief.

Mark Rundall

Trystan Tether

+44 (0)20 7415 6000
mark.rundall@twobirds.com

+44 (0)20 7415 6000
trystan.tether@twobirds.com

Partner

Although some regulated firms might
argue the point, Tether highlights
the broadly high quality of regulation
in London as an important factor.
In general, he says, the FCA is
an intelligent regulator while its
regulatory sandbox continues to be a
success.

“The UK may start to diverge subtly.
We might see investors attracted by
consistent, clear business-orientated
regulation. I don’t mean relaxed or soft
regulation but clear regulation where
businesses can say: “we know where we
stand.”

“England has a well-established, wellrespected legal system. It’s not just the
legal system itself, but the fact that
overseas investors already know what
they’re dealing with. In many ways,
coming out of the crisis, the UK will still
hold a strong position in that respect.”

Bird & Bird contacts:

Intelligent regulation

This could become more important.

because of the cultural synergies with
the US which is where the vast majority
of overseas VC investment originates.”

Partner

External contributors:
Felicia Hjertman

Founder & CEO at Tillit

Jamie Whitcroft

Head of Strategic Partnerships & General Counsel at Uncapped

Robert Taylor

Ventures Lawyer at Octopus Ventures

He warns against underestimating
the role these grass roots investors
play in getting businesses started
before they get into a position to
pitch to a VC.
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new weaknesses, and made old ones
more prominent.
Claudio Tataranni is director of Bird
& Bird’s consultancy arm OXYGY. He
points out that digital transformation
of a business automatically makes
it more vulnerable to cyber attacks,
since it joins up all the company’s
data and increases its reliance on
digital systems.

60%

say remote working has
increased the risk to their IT
infrastructure

Cyber security is an arms race, with criminals and companies
locked in a continuing battle to stay one step ahead of each
other. The pandemic just handed the hackers a big advantage.
Research carried out by Opinium
in partnership with Bird & Bird
found that, in London, three out of
five companies (60%) say remote
working has increased the risk to
their IT infrastructure. Just under half
(46%) say there’s been a rise in cyber
attacks since March 2020. And more
than half (55%) report a significant
increase in the number of customers
saying they’ve been targeted by
online or remote scammers since the
pandemic began.
According to Simon Shooter, a
partner at Bird & Bird in London,
and head of its international
Commercial group, there’s been an
upsurge in activity from all types of
cyber attackers.
“At the bottom there’s the younger
element, the script kiddies. They’re
sitting at home bored, so they’re flexing
their muscles. Up the food chain a bit,
you have the hacktivists. Again, they’re
at home with time on their hands, so
there’s an inevitable rise in activity
from them.
“Then there’s the cyber criminals.
They’re seeing a more target-rich
environment because of people
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working from home, using systems
which may be significantly more
vulnerable than those in their offices.
So we’re seeing a significant bounce in
man-in-the-middle attacks where an
attacker intercepts messages between
two people and modifies them to
control the conversation.”

“Companies increasingly work in
networks, so supply chain security is
becoming increasingly important,” he
says. “A cyber attack might target a
big corporate, but the hackers might
find it easier to attack that corporate’s
suppliers and then move through the
network to the corporate.
“The internet of things is also closely
connected to cyber security. There are
lots of devices now that communicate
inside companies, but also between
companies. They could all be targets
for a cyber attack.”

Ransomware is another rapidly
growing area, Shooter says, and
also one that’s becoming more
sophisticated as criminals start to
specialise in particular sectors.

Any new technology will introduce
new problems. Tataranni gives the
example of artificial intelligence,
perhaps the biggest new technology
of all.

“Then at the top end, you have
nation-states and mercenary hackers.
They might be looking for the details
of COVID-19 vaccines or engaging
in political activity. There’s a lot of
espionage going on, and it’s the area
that’s least known about, because if
they’re any good, they’re in and out
without a trace.”

“AI can be used to protect us; we can
use algorithms to stop an attack.
But it can also be used by malicious
people to make their attacks more
sophisticated, because they can adapt
to the responses of the company.”

Reasons to be fearful
It’s not just remote working that
has made life easier for hackers. In
May 2020, McKinsey reported that:
“we have vaulted five years forward
in consumer and business digital
adoption in a matter of around eight
weeks.” That acceleration has created

You’re as insecure as your
leakiest point
All this activity is not going to slow
down. The survey also found that
nearly nine in ten (88%) businesses
that have seen an increased risk to
their IT infrastructure, following
the move to remote working, expect
this risk to continue over the next 12
to 18 months.
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The good news is that IT
departments are getting better at
making remote networks more
secure. The bad news is that most
hacks don’t start with technology.
They start with the human element,
and remote working has exposed just
as many human vulnerabilities as it
has network security issues.
“Everyone’s getting more invitations
to video conferences in their
inboxes, and there’s also been an
explosion of e-signature platforms,
so you’ve got the threat of employees
inadvertently clicking on all manner
of communications,” explains Dave
King, CEO of Digitalis, a specialist
digital risk and online reputation
management company. “Hackers will
exploit this, so we see an increasing
volume of both generic phishing
attacks with links to malware, and also
of sophisticated bespoke attacks.”
So the advice is not to ask whether
your company will be attacked,
but when. The problem is that
most companies still think of cyber
security as an IT issue.
“When I talk to clients about cyber
security, the only people I meet are
the IT team,” Shooter says. “I rarely
even meet old-style security. But
companies need a holistic approach to
security; you’re only as secure as your
leakiest point.”
This point could be anywhere.
It could be a phishing email that
someone clicks on without thinking;
it could be a USB stick left in a car in
the company car park. As Shooter
points out, remote working means
that most of London’s offices are
now running on a skeleton staff who
may not be aware of current security
procedures and may not know who’s
supposed to be coming and going.
All these things create points of
vulnerability.
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The buck stops with the CEO
“The board should ask for
an analysis of whether the
company is more at-risk, and
what’s been done to address
that; a programme for the
connectivity of the remote
workforce; and an educated
analysis of the company’s
cyber insurances…They
should also ask about what’s
been done to educate the
company’s staff about the
risks”
Simon Shooter,
partner at Bird & Bird.

So the first thing a company’s board
needs to ask is what changes have
been made to security arrangements
since the pandemic started.
“The board should ask for an analysis
of whether the company is more atrisk, and what’s been done to address
that; a programme for the connectivity
of the remote workforce; and an
educated analysis of the company’s
cyber insurances…They should also
ask about what’s been done to educate
the company’s staff about the risks”
says Simon Shooter, partner at Bird
& Bird.
Ultimately though, change in terms
of understanding and addressing the
human vulnerabilities has got to be
led by the CEO.
“What we say to the chief executive is,
carry on investing in hardware and
software, carry on backing your CTO
and your CIO,” King says. “But if you
don’t invest in mitigating the human
vulnerabilities, you may as well cut
off their budget completely, because
there’s no point.”

Mitigating human
vulnerabilities
Investment in this human side
of cyber security needs to cover
a number of areas. Staff need to
be trained in security awareness,
making sure they understand that
security is everyone’s responsibility.
As David White, founder of
governance, risk and compliance
framework Esorma points out, one
sign that the message is getting
through is that you’ll start getting
more security alerts.
Another thing to do straight away,
White says, is to think about who has
access to what data.
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“Most companies have access control
systems in place, so this is a no-cost
fix,” he explains. “It’s important to
restrict access to sensitive data – weird
things can happen when inappropriate
people have access to data. Equally, it’s
important not to over-restrict access,
because that leads to people finding
workarounds, which are basically
well-intentioned cyber breaches,
and can be exploited if staff become
disenfranchised.”
Something else that should be
done immediately, according to
King, is to examine what’s called
the company’s “attack surface”;
the sum of potential entry points
for an attacker.
“An attacker will look at a CEO, at his
secretary, his wife and his kids, to see
what’s out there, buried away in the
deep web, that they can piece together
and use in an attack,” King explains.
“If you know all that, you can talk to
people about mitigating it. You can
make those social platforms private,
you can remove things that give away
too much information. It should be
standard operating procedure for a
board now to run an attack audit to
understand what’s out there.”
“That also has secondary benefits. It
flags what’s out there that could cause
reputational damage. And it can help
with physical security, because these
same techniques are used increasingly
by criminals in the physical world
to engineer burglaries or, in other
territories, kidnappings.”

Plan to recover
White recommends another way
of bridging the gap between the
technological and human aspects
of cyber security that can be put in
place quickly– a business continuity
and disaster recovery plan.

“People work in silos,” he says. “an IT
team tends not to communicate outside
their own department. But if you start
creating a business continuity plan,
you’re not talking about IT anymore.
You’re automatically talking to the rest
of the business and bringing security
into their silo.
“In the process of business continuity,
you identify the absolute key assets of
the business which must be looked after
come what may, and you work out how
to protect them. But businesses are
always changing because customers’
needs change. So does what needed
protecting still need protecting? Or do
you need to protect it in different ways
today? You need to have six-monthly
rehearsals of things going wrong to
see if your plan still works” says Dave
King, CEO at Digitalis.
All this may sound obvious, but
2019 research by tech services
provider Probrand found that a
quarter of UK SMEs don’t have a
business continuity plan, and half
of the ones that do don’t test it
regularly.
Shooter gives the example of recent
work with a small investment bank
on its cyber resilience programme.
This included reviewing and revising
response plans; preparing guides
addressing matters such as financial
regulatory compliance, HR and
data privacy in the context of an
incident; establishing a 24/7 manned
emergency response line; and
conducting training and engaging in
simulation exercises.
“All of this leads to the client being
able to demonstrate compliance with
its regulator’s requirements,” he says.
“Just as importantly, it means the client
is not only better protected from an
attack, but also match-fit to deal with
an incident should one occur.”
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Legislation and regulation
The other thing that company
management should be aware of
is how legislation and regulation
around cyber security are changing.
Even though Brexit is now “done”,
EU laws and directives still apply to
companies from non-EU countries
(now including the UK) that make
their services available in the EU.
Bird & Bird’s Shooter warns that
the Network and Information
Services Directive (NIS) directive is
due a major shake up under the EU
Cyber security strategy for the
Digital Decade. The proposal for
a directive on measures for a high
common level of cyber security
across the EU – known as NIS 2 – was
presented in December 2020, with
the feedback period due to close on
18 March this year.
“We’ve got to be aware that EU and UK
rules on data transfer need to marry
up, or we’re making life very hard for
ourselves,” Shooter says. “The UK is
currently fully in-sync with Europe, so
it’ll be interesting to see if we keep in
step and amend the NIS Regulations.”

“In the process of business
continuity, you identify the
absolute key assets of the
business which must be
looked after come what may,
and you work out how to
protect them. But businesses
are always changing because
customers’ needs change. So
does what needed protecting
still need protecting? Or do
you need to protect it in
different ways today? You
need to have six-monthly
rehearsals of things going
wrong to see if your plan still
works.”
Dave King,
CEO at Digitalis

In addition, the EU Cyber Security
Act came into force on 27 June
2020, strengthening the EU’s cyber
security agency Enisa and setting
up a Europe-wide cyber security
certification framework for ICT
products, processes and services.
The UK is considering its own
legislation or code of practice for
smart devices and, Shooter says,
we can expect this to replicate
what exists in the EU. He warns
that manufacturers and vendors
of relevant devices should keep
themselves appraised of EUCA
developments as these may affect the
saleability of their products.
“Compliance teams should keep
an eye on all this, and aim to bring
compliance in early. It’s always harder
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and more expensive to do so when
you’ve got a gun to your head,” he says.
“Greater, more focused regulation
brings compliance obligations and
that’s the domain of the lawyer.
Devising, implementing, monitoring
and adjusting compliance programmes
is the stock-in-trade for lawyers like
us. You should engage external legal
expertise as soon as the regulatory
compliance requirement clock begins
to tick.”

After an attack
Companies can do a lot to avoid and
mitigate cyber attacks, but sooner or
later they’re going to get hit. If it’s a
ransomware attack, many companies
find it’s cheaper and easier to pay
up than try to restart the business,
Shooter says.
“It’s only illegal to pay a ransom if
the money is going to a proscribed
organisation, such as a terrorist group,
but it’s rare that you’ll know if that’s the
case” he says. “It’s also often covered by
insurance, but companies should check
their policy. It won’t be covered if the
payment is illegal.”
Shooter explains that once they’ve
paid up, companies usually get their
data back, or the key they need to
unlock it. After that you tend not to
get hit by the same attacker again, he
says. But he warns that, somewhere
on the dark web, you’ll be identified
to other criminals as having paid.
That usually means hiring a forensic
cyber security expert to review your
security and close any loopholes.
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Addressing the consequences of
an attack is another area where
companies should seek specialist
legal help, Shooter says.
“This is increasingly a legal matter.
There’s the possibility of regulatory
investigation; group actions on behalf
of data-owners affected by an attack;
and consequence-based litigation,
for example if someone’s trusted you
with confidential data and that’s been
stolen in an attack, they could sue.
Dealing with all this is technical and
can be complex and it often demands
expertise that isn’t available in house.”

It’s a process, not a project
Businesses response to the COVID-19
pandemic has given cyber attackers
of all kinds of new vulnerabilities to
exploit, and lots more time to exploit
them. With lockdowns likely to
continue in various forms for several
months, and with people likely to
choose to work from home for much
longer after that, companies need
to change the way they think about
cyber security.

Bird & Bird contacts:
Simon Shooter
Partner

+44 (0)20 7415 6000
simon.shooter@twobirds.com

External contributors:
Claudio Tataranni

Director at Bird & Bird’s consultancy arm OXYGY

Dave King

CEO at Digitalis

David White

Founder of governance, risk and compliance framework at Esorma

“An IT manager or even a board
director might see security as a project
that has a beginning and an end, but
in fact security is a program,” White
warns.
Shooter agrees.
“It’s an endless arms race between
hacker and defender,” he says. “As
defenders you’re usually slightly
behind, but if you can keep things in
check it can be made tolerable.”
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78%

said remote working practices
adopted during lockdown
are likely to continue for the
foreseeable future.

The COVID-19 crisis has shown employers just how much can
change in a short space of time.
On 11 March 2020, the World Health
Organisation declared COVID-19
a pandemic. Five days later, Boris
Johnson addressed the nation to ask
people to work from home if they
could. On 23 March, the country
entered its first of three national
lockdowns, with people instructed to
stay home.

The rise of the makeshift
home office
Since then, everything from
dining rooms to bedside tables
have transformed into makeshift
workstations. The Office for National
Statistics reveals that, of the 46.6%
of employed people who worked
from home in April 2020, more than
four-fifths (86%) did so because of the
pandemic, with Londoners the most
likely to have worked from home.
Those improvised offices could be
here to stay. In a survey carried
out in January 2021 by Opinium
in partnership with Bird & Bird,
78% said remote working practices
adopted during lockdown are likely
to continue for the foreseeable
future.
However, 46% said increased remote
working had negatively impacted
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their business, plus 50% said less
face-to-face contact had worsened
their board’s performance.
Workplaces which remained open
during the lockdown have battled
with infection control meaning
health may be a deciding factor to
continue working from home. Public
Health England data, which the
BBC obtained under a freedom of
information request, revealed that
more than 60 suspected COVID-19
outbreaks occurred in offices during
the first two weeks of the third
national lockdown.
Emily Clark, an associate in Bird
& Bird’s International HR Services
group, says this preference could
prove important for attracting and
retaining talent. “Organisations will
need to really think carefully about
what flexible working arrangements
they offer in the longer term, balancing
the needs of the business with employee
expectations as well as wider market
practice and what their competitors
may be offering,” she says.

Employee preference could
be another consideration
A YouGov poll of almost 5,000
adults, published in September 2020,

found that more than half of workers
wanted to work from home all or
some of the time once the COVID-19
crisis ends, increasing to two-thirds
among Londoners.

place at the start of the pandemic,
when “there was a shift to remote
working at very short notice and
employers had to scramble to get the
best systems in place they could.”

With London’s office space among
the world’s most expensive according
to Statista, Clark points out that
remote working also means “you may
no longer need to have a desk for every
single person in a big building in an
expensive location.”

Clark notes areas to be wary of
in a remote working context
include health and safety and
employee wellbeing, identifying
and managing issues such as
workplace harassment, safeguarding
confidential information, working
time, employee monitoring and the
related data protection issues.

However, Clark also notes that the
difficulties of operating a business
during a pandemic, rather than
remote working itself, may be behind
employers’ negative sentiment,
adding it’s not “typical remote
working… it’s under extreme pressure.”

Robust remote working
policies are key
Employers have some legal questions
about remote working. Almost threequarters (73%) of respondents in
Bird & Bird’s survey in partnership
with Opinium said their business
needs a better understanding of
how employment law applies to
remote working.
Clark explains employment laws
continue to apply to remote workers
in the same way as they do office
workers, but overseeing obligations
becomes trickier. “Employers have
a duty of care for employees’ health
and safety and to ensure, so far as
reasonably practicable, a safe place
of work,” she says. “That’s easier if
they’re in charge of the building that
you work in.”
Robust policies are key and Clark
says “employers should check their
remote working and other relevant
policies, making sure the expectations
and responsibilities are clear”. She
adds employers would be wise to
review anything which was put in
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A new working world
requires new management
skills
The results from Bird & Bird’s survey
showed that almost three-quarters
(73%) said increased levels of remote
working had highlighted the need for
different management and pastoral
skills. Four in five (81%) of those who
have noticed this increased need are
planning for these provisions to stay
in place after the pandemic is over.
Remote working has made managing
employee wellbeing particularly
complicated. In a survey of almost
6,000 people across the UK and
Europe by AXA Health, published
in November 2020, 64% of those in
work said their work-related stress
levels had increased compared to
pre-pandemic.
“The danger in a remote environment
is that people slip through the net and
no one’s checking in on them in the way
you would when you are physically
seeing people in the office,” says Tim
Spillane, a partner in Bird & Bird’s
International HR Services group.
Rachel Suff, senior employee
relations adviser at the Chartered
Institute of Personnel and
Development (CIPD), says “remote
working can make it harder to
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spot people who are overwhelmed
or stressed, or not in a good place
with their mental wellbeing”. She
adds, “managers often find those
conversations and picking up on those
signs very challenging anyway, so
they need to be trained and have the
emotional intelligence to pick up on
people who might not be feeling very
good mentally.”
Suff shares that managers at the CIPD
have made an effort to have regular
catch-up calls with staff, where the
first question is always “how are
you”.
Gillian Pillans, research director
at the Corporate Research Forum,
agrees that managers have had to
become more proactive about staff
wellbeing, saying behaviours to focus
on include “increasing the frequency
of check-ins, working out how to use
technology better to connect with
people, paying attention to warning
signs of burnout… [and] being much
more flexible.”
Edoardo Monopoli, CEO at Bird
& Bird’s consultancy arm OXYGY,
adds “developing a compassionate
and empathic leadership style,
instilling a sense of purpose,
keeping a transparent and timely
communication as well as structuring
work around objectives rather than
tasks will be crucial in the new
normal.”
Businesses and managers are rising
to the challenge, however. Pillans
says CRF hears from members that
have invested in digital learning for
management skills. “There was a real
rush this time last year to increase
the availability of online learning and
support for managers,” she adds.
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A little window into
people’s lives
Alongside the need to invest in
management skills, Bird & Bird’s
survey found three-fifths of senior
decision-makers were now investing
more in their corporate culture
compared to 12 months ago.
Professor Costas Markides, author
of The New Normal, a lecturer at the
London Business School’s ‘exploiting
disruption in a digital world’ and
senior executive programmes, says
many of the “rituals” which pull
colleagues together, such as grabbing
a coffee, have “gone missing now
because of the pandemic but you can
try to recreate it as much as you can in
[a] virtual setting.”
Spillane agrees, “businesses are now
asking how to foster team bonding,
strong ethics and the kind of creativity
and positive energy that comes from
physical proximity.”
But pandemic working can bring
unexpected benefits. “You’re in a
Zoom call with your colleague, their
kids show up, the baby’s in the picture,
you can see their room, it’s totally
messy. You relate with them, not as
a colleague, but as a fellow human
being,” says Professor Markides,
adding: “I think that has helped
empathy, that has helped with the
feeling that we are all in this together.”
Suff adds that seeing people’s
homes on video calls “naturally
invites a personal conversation – it’s
a little window into people’s lives and
that can be a leveller.”

A different kind of workforce
Although the Office for National
Statistics figures show an estimated
1.72 million people were unemployed
in the three months to November
2020, business leaders are optimistic
about their ability to hire. According

to Bird & Bird’s survey, 57% are
recruiting as normal or at increased
levels, rising to 63% for businesses
with 250 or more employees.
But, in lockdown, interviewing
in a conference room isn’t an
option. “Whilst organisations that
have a large global presence may
have been recruiting and interviewing
remotely for some time, the rest of
organisations have traditionally
interviewed and recruited solely
face-to-face,” says Gaelle Blake,
head of permanent appointments
at recruitment company Hays UK &
Ireland. “Before lockdown happened,
less than 10% of our interviews took
place using video conferencing,
whereas this is now at over 90%.”
Bird & Bird’s survey also found
more than half of senior decisionmakers plan to hire a greater
number of staff on flexible
employment contracts in the
future, while 40% plan to hire a
greater number on zero-hours
contracts.
One potential issue with flexible
workers is legal status.
“Even if an employer didn’t intend
[new workers] to be employees, there’s
always a risk that, actually these
people would be classified as employees
rather than another type of worker.
Employers could find themselves in a
position where unintentionally people
have legal rights as employees, such as
maternity pay, entitlements to family
leave pay, sick pay, right to claim
unfair dismissal and so on,” says Tim
Spillane, partner at Bird & Bird
Legal protections for certain types
of flexible workers, such as
regulations preventing employers
from treating part-time workers
less favourably than their full-time
counterparts, exist too. “If you start
having a more layered workforce

London & the new normal

and moving away from the more
common permanent five day a week
employee to more hybrid models,
employers need to be aware of existing
legal protections for people who aren’t
classic employees,” Spillane says.
Clark predicts some employers
may consider recruiting from a
wider, perhaps even global, talent
pool if they reduce their physical
presence, but warns this requires
careful consideration of compliance
with immigration, local employment
and tax rules.
Monopoli agrees and notes that
the pandemic has changed the
competencies businesses look for
in workers as well: “The ability to
defend your boundaries, keep a work/
life balance, be aware of negative
emotions, share information and
motivate yourself are all qualities
workers have had to develop during the
crisis, and are also highly sought after
amongst employers.”

A shot in the arm

“Even if an employer didn’t
intend [new workers] to be
employees, there’s always
a risk that, actually these
people would be classified
as employees rather than
another type of worker.
Employers could find
themselves in a position where
unintentionally people have
legal rights as employees, such
as maternity pay, entitlements
to family leave pay, sick pay,
right to claim unfair dismissal
and so on,”
Tim Spillane,
partner at Bird & Bird

Hope is on the horizon for the
end of the pandemic by way of
the vaccination programme. The
NHS started rolling out vaccines
in December 2020. By the end of
February 2021, more than 17 million
people will have received their first
dose.
Bird & Bird’s survey found threequarters of senior decision makers
at medium and large businesses
would purchase a COVID-19
vaccine privately for staff if it
became an option.
Spillane sees little legal problem with
employers providing the vaccine as a
purely voluntary perk, similarly to a
yearly flu jab programme. However,
if employers made the vaccine
compulsory “if someone refused to
take it, it could well become an issue.
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Is that employee refusing a reasonable
instruction and, on the flip side, is an
employer potentially discriminating
against employees if it takes some
action over refusal?”
A survey by market research group
Kantar of 1,000 adults in Great
Britain in November 2020, ran
before the UK approved any
vaccines, found just 8% would
definitely not take the vaccine,
while 11% would probably not.
Spillane says while certain protected
characteristics in discrimination
law, such as religion or belief, may
arguably be linked to refusing
a vaccine, workplace vaccine
policies may be justified if they are
proportionate and have a legitimate
business aim.
However, Spillane adds employers
should be wary of employees’ health
and other concerns when refusing
a vaccine. For example, pregnant
women are currently advised to
decline the COVID-19 vaccine unless
also considered at high risk from
the disease. “If there was a credible,
medical health reason why someone
was declining the vaccine, any
employer would be well advised to take
that into account,” he says.
Bird & Bird’s survey shows that
while 44% of those at medium and
large businesses said they would
make the vaccine available to all
roles, 31% said they would make it
available for specific roles only. Clark
warns care would be needed not to
unintentionally discriminate against
a certain group if only offering the
jab to certain roles, for example,
teams where the workforce is
predominantly male.
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However, Clark adds such
distinctions are possible “if there’s
a legitimate objective justification
for why a group needs to be treated
differently, particularly if it’s on health
and safety grounds.”

Bird & Bird contacts:
Tim Spillane

Emily Clark

+44 (0)20 7415 6000
tim.spillane@twobirds.com

+44 (0)20 7415 6000
emily.clark@twobirds.com

Partner

Associate

Employers would also need to be
careful in storing information on
staff vaccines and Spillane points
out vaccine data may be treated
as special category data for data
privacy purposes.

A real eye opener

External contributors:

The pandemic has served London’s
employers a challenge. How will
they cope with a future where
homeworking is the norm, where
fewer staff are clocking in the
traditional nine to five and where tea
breaks take place not in the office
kitchen but over Zoom?

Professor Costas Markides

Pillans remarks: “Companies have
actually managed really rather well,
much better than you might have
expected had you been asked this time
last year to predict what will happen
when the whole world starts working
remotely overnight.”

Gillian Pillans

Author of The New Normal and lecturer at the London Business School

Edoardo Monopoli

CEO at Bird & Bird’s consultancy arm, OXYGY

Gaelle Blake

Head of permanent appointments at Hays UK & Ireland
Research director at the Corporate Research Forum

Rachel Suff

Senior employee relations adviser at the Chartered Institute of Personnel and Development

Spillane adds: “One of the real
eye-openers of the whole pandemic
period has been how well so many
organisations have adapted. Now it’s
a case of making sure businesses are
aware of what the new normal holds in
terms of employment law and making
sure they are prepared for it.”
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Head of Policy for London, CBI.
“Our members were relieved a deal
was achieved but realise that as it was
agreed very late, not everyone’s needs
would be met. We also recognise that
its effect isn’t fully understood yet due
to the conditions brought about by the
pandemic.”

For those living and working in London, the last year has been
one like no other. On the 31st of January 2020, the UK departed
the European Union, the single market and the customs union.
After a turbulent four years of negotiations, the UK/EU Trade
and Cooperation Agreement (TCA) was announced on the 24th
of December, and the transition period came to an end on the
31st of December.
Meanwhile, the COVID-19 pandemic
has ravaged city life, causing the
loss of some 300,000 jobs.
London now confronts the twin
challenges of the economic fallout
and disturbances caused by the
pandemic and by Brexit.
Yet London’s many strengths should
ensure that it will thrive again.
Throughout its history, London has
weathered many setbacks, from fire
and war to more recently, substantial
financial crises. With a population
of nearly 9 million, it is Europe’s
largest city, a renowned global centre
of business and culture, whose
attributes include its skilled labour,
its time zone, common law and
language. “London is a multicultural
city and has a host of people who are
outward looking and enterprising. All
this will be here beyond the pandemic
and as it adapts to Brexit,” says Sally
Shorthose, partner in the IP and Life
Sciences & Healthcare group and
head of Bird & Bird’s Brexit group.
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Even so, much work is needed to
manage the uncertainties that lie
ahead. An immediate concern is the
restoration of London’s economy
following the pandemic. In a survey
conducted by Opinium with Bird &
Bird in January this year, almost half
of London businesses anticipated
that the pandemic would have a
bigger impact on their performance
over the next six to twelve months
than Brexit. Although government
support and remote working have
sustained many businesses during
the crisis, London’s cultural, tourist
and hospitality sectors especially
have severely suffered. It is hoped
that the government’s roadmap out
of lockdown and new fiscal support
measures will aid London’s recovery.
In both the short and long term,
however, London must adapt to the
UK’s new relationship with the EU –
its largest trading partner.
“This is fundamentally changed by
the TCA,” says Jordan Cummins,

Those hoping for the continuation of
frictionless trade with the EU, have
been disappointed. Although the
trade in goods between the UK and
EU will be tariff and quota free, new
non-tariff barriers now apply.
“Large clients were well prepared for
Brexit while smaller organisations were
seeking advice up to the very end of the
transition period having focused on
keeping their heads above water whilst
dealing with the pandemic,” Shorthose
explains. Access to EU markets
will be less smooth and costlier
than before for many businesses,
Shorthose says.
“We now effectively have three markets:
GB, the EU and Northern Ireland,
instead of just one. Consequently,
rules on matters like packaging and
regulations must be addressed for each
market.’ Many of Bird & Bird’s clients
have needed clarification on trade with
Northern Ireland especially,” says
Sally Shorthose, partner at Bird &
Bird.
The main challenges firms are now
experiencing, the CBI says, are the
increased costs and paperwork
involved in trade, and grappling with
the Rules of Origin and different
customs authorities in the EU. “For
some businesses who haven’t traded
outside the EU, the new requirements
are especially demanding,” says
Cummins.

The services industries
Crucially for London, the TCA
focused on the trade in goods, and
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while the free movement of services
is generally addressed, the access
of UK businesses to the EU will be
subject to EU member states rules.
Financial services however, are
not covered by the TCA. With the
services industries accounting for
some 80% of London’s economy, it
is feared Brexit may cause a loss of
£9.5bn to London’s GDP per year.
London’s position as a global leader
in financial services especially, has
been buoyed by its trade with the
EU. Although its free access to
financial firms in the EU was to
be replaced by the principle of
equivalence, this is yet to occur.
“There’s real disappointment that
equivalence wasn’t granted as it
has been afforded to Canada and
Switzerland,” Shorthose remarks.
An agreed framework for regulations
between the UK and the EU is
expected to be reached by late
March but could take longer. So far
around 7500 jobs and £1.3 trillion in
assets have been lost to London in
anticipation of Brexit and, in
its immediate aftermath, much
trading in Euro stock and swaps
has left London for Amsterdam and
New York.

“We now effectively have
three markets: GB, the EU and
Northern Ireland, instead of
just one. Consequently, rules
on matters like packaging and
regulations must be addressed
for each market.’ Many of Bird
& Bird’s clients have needed
clarification on trade with
Northern Ireland especially,”
Sally Shorthose,
partner at Bird & Bird

Yet despite the competition,
European financial centres are
small in comparison to London
and the London Stock Exchange
(LSE) remains the world’s most
international exchange. The city’s
wealth of financial services expertise
is found in few other places and the
industry is likely to respond to the
current challenges with its customary
zeal. The government too, is keen to
support it, Sally Shorthose insists.
“Trading is a great source of tax so the
government will want to preserve and
boost the financial services industry
to maintain the City’s health.” This
seems evident already. Trading in
Swiss shares has resumed in London,
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reversing an EU imposed ban and
changes to the LSE’s listing rules
are proposed to boost London’s
competitiveness. “AIM has proved to
be a very good market and London
generally is a preferred place for IPOs,”
Shorthose comments. This appears
set to continue with anticipated IPOs
including Deliveroo, BrewDog, and
Trustpilot. Meanwhile, London is
now a centre for sustainable finance.

The technology sector is
increasingly contributing to
London’s economy
Many other businesses underpin
London’s economy, with some
faring better than others in the wake
of the pandemic and Brexit. The
technology sector is increasingly
contributing to London’s economy
with technology giants like Apple
and Google siting their European
headquarters in the city. A surge
in tech start-ups in London bodes
well for further job creation. The
recently announced new ‘elite’ visa,
is aimed at this sector as are some
of the proposed LSE listing rules
amendments. New industries too like
fintech and Medtech, have emerged
from the integration of technology
and other established services.
An area of keen government
attention now is the life sciences
sector, says Sally Shorthose. “In
this sector, London is part of the
Life Sciences Golden Triangle with
Oxford and Cambridge and there are
world-leading teaching hospitals in
London which support the industry.”
Although the headquarters of the
European Medical Agency has been
lost to London, a new public/private
funding scheme may boost funding
for the industry. The life sciences too,
are closely aligned to the educational
sector in London, which has the
highest concentration of universities
and higher education institutions
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in the world. These institutions,
however, have suffered due to the
pandemic and also fear the loss of
EU students – a lucrative source of
income – as a result of Brexit.
Others hard hit by the pandemic
and Brexit include London’s cultural
and creative institutions and
businesses. In recent years its media
and entertainment industries have
boomed and its theatres, galleries
and museums and wider tourism
sector, are great sources of income
for the city. The end of lockdown
and the government’s new support
package for culture and the arts
will be welcome, but many in these
sectors fear the loss of access to
talent and funding after Brexit. All
businesses, however, will have to
adapt to the new market conditions,
says Shorthose. “The good thing is
we now have more scope to bring
products to market more quickly. We
also have to work in the longer term to
make the UK a more attractive place
to do business and a good home for
enterprising people.”

Regulatory co-operation
The UK is already seeking more
regulatory cooperation with the EU,
but delicate balances are involved
in this politically charged area. “The
rapid delivery of the coronavirus
vaccination programme in the UK has
shown how the UK can benefit from its
newfound autonomy (by choosing to
source vaccines independently rather
than joining with the rest of the EU in a
collective purchase arrangement) and
its freedom to react quickly to events,”
Shorthose notes. Nevertheless,
it is unlikely that there would be
much support for a bonfire of EU
regulations already forming part of
UK law and especially those in areas
like employee rights. “A lot of EU
imposed regulation has made our lives
safer. If UK laws deviate much from

those of the EU too, it could affect yet
more of the UK’s access to EU markets,”
she says. The CBI’s Cummins agrees:
“In the UK, regulations governing
business have become enmeshed with
the EU over decades. We should ensure
that any changes the UK makes to
them are as non-disruptive as possible.
If the UK deviates markedly from EU
regulation, it could add to the tensions
already being experienced. In any
event, firms want stable, regulatory
regimes they can rely on in the longer
term.”

of new immigration rules on
22nd October, 2020 and Brexit,
new regimes for immigration and
business travel are now in force.

Still, some progress has already been
made. The European Commission
has recently given preliminary
approval to the UK’s data protection
standards, paving the way for an
agreement to help the flow of data
between the UK and the EU.

Now the immigration rules apply
equally to EU and non-EU nationals
but although they closely resemble
the previous rules, they are less
stringent in some respects.

For London’s skilled, vigorous
professional sector, the loss of
the automatic recognition of
qualifications following Brexit has
been especially unsettling. The legal
profession alone contributed nearly
£60 billion to the UK economy in
2018. Under the TCA, the right of
UK lawyers to work in the EU is now
limited and subject to the national
rules of EU member states. Like
other international firms, Bird &
Bird, with its network of EU offices
manned by local lawyers, will be little
affected, though the work of smaller
and regional firms may be disrupted.
London’s position as the home of
the common law and a favoured
international centre of dispute
resolution is unlikely to change.

Immigration
London businesses traditionally have
relied on immigration for higher and
lower skilled employees. Many EU
nationals have especially worked in
sectors like hospitality, construction
and health. After the announcement
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“Before the end of the transition
period, EU nationals were able to
exercise their freedom of movement
rights when coming to the UK to work.
Others who wanted to live and work
here were more strictly assessed under
a points-based system,” says Yuichi
Sekine, head of Bird & Bird’s Business
Immigration team.

“The skills threshold and minimum
salary requirements when applying
for work visas have been reduced so
employers have a wider selection of
jobs to sponsor,” Sekine explains.
Also, the annual cap on work visas
for people applying from abroad
has been suspended. “Employers
had to advertise roles in many cases.
There was a monthly allocation system
and employers needed an approved
allocation which all delayed the
procedure. Now it’s a speedy process
to sponsor someone, provided the
employer has a sponsor license,” he
says. Application fees though, are
unchanged. “The existing fees remain
and are higher than those charged in
other EU countries which is an indirect
way to limit immigration instead of a
strict annual quota. Smaller firms may
have to pay less, so proportionality is
built in, but the process is still costly,”
Sekine remarks. Disappointingly,
the new rules make no provision
for lower skilled workers and some
sectors, like the hospitality sector
will be unduly affected. “Many roles
in this industry have been filled by EU
nationals but this source of workers

“Before the end of the
transition period, EU nationals
were able to exercise their
freedom of movement rights
when coming to the UK to
work. Others who wanted
to live and work here were
more strictly assessed under a
points-based system”
Yuichi Sekine,
head of Bird & Bird’s Business
Immigration team
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has now been cut off,” Sekine says.

Looking ahead

EU Settlement Scheme

London’s business community
have to consider the TCA as only
a reference for the UK’s future
relationship with the EU. It is hoped
that a deal on financial services can
be reached and employers will be
looking for further clarity from the
government on the use of foreign
labour. In the future, more trade
deals with countries outside the
EU may benefit London, although
they may involve issues like the free
movement of labour and differences
in national standards. A priority for
the CBI, says Cummins, is getting the
government to provide more timely,
simple guidance for businesses
on the operation of new rules that
are introduced, including rules on
business travel. To navigate the
challenges ahead, organisations
must keep ahead of the curve. “They
need to be vigilant and well informed
– forewarned is forearmed. Trade
associations are excellent sources of
advice and provide useful networks.
Keeping close to trusted advisors will
also be more important than ever,”
says Sally Shorthose. She urges
organisations to be proactive and to
lobby for the regulatory changes they
seek. Meanwhile, Bird & Bird will
always be ready to support its clients
with business-focused advice, she
says.

Some relief for London employers
is provided by the EU Settlement
Scheme which allows EU national
employees already in the UK as of 31
December 2020 to apply up until the
30 June 2021 to remain. The Youth
Mobility Scheme Visa and the new
Graduate visa opening in July 2021
are also good avenues for sourcing
labour without a sponsor licence.
“Once the coronavirus lockdown has
ended, we’ll see what happens. For
lower skilled labour, employers will
have to turn to the existing labour
market and those who are eligible
under these schemes, although this
could result in an upward pressure on
wages,” says Sekine. Now too, there
is the fast-track ‘elite points-based’
visa, announced in the budget,
which will help some firms when
it is expected to roll out by March
2022. Many organisations employing
foreign nationals will have to rethink
their employment strategies, Sekine
warns. “Firms employing EU nationals
will have more people to monitor if
they require sponsorship under the
new immigration rules. Robust systems
will be needed to track and monitor
visa expiry dates, retain appropriate
documentation and check the right
of work for all employees as they
may be audited by the Home Office.”
These will include identifying those
EU nationals who will require a
suitable work visa depending on
their planned activities during
their business visit, a new concern
emerging from the TCA and Brexit.
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For more information on the legal
implications of Brexit, visit our Brexit
In Focus page.
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74%

According to the World
Tourism Organization
(UNWTO), international travel
fell 74% last year, plunging
global tourism numbers back
to levels last seen in the 1990s.

COVID-19 has had a devastating impact on the tourism sector
in London and far beyond.
Stay-at-home orders in place across
the globe have led to airlines,
airports, hotels and visitor attractions
being forced to reduce capacity or
remain closed for much of the past 12
months, making 2020 the worst year
on record for global tourism.

VisitBritain expects final inbound
visits to the whole of the UK in 2020
to come in at just 9.7 million visits
when full-year figures are announced
in May–a dramatic drop of close to
76%–and only a fraction of the 40.9
million visits in 2019.

As a popular destination that is often
in the top three most visited cities
worldwide, the impact on London
has been immense.

The situation a year on from the
first national lockdown is a far cry
from expectations before the arrival
of COVID-19. As Rachel WelchPhillips, an associate in Bird & Bird’s
international Aviation group, notes:
“Pre-crisis, global travel was growing
quickly in terms of quantity of flights
and volume of passengers. London was
a perfect example of that. A standstill
was not in anyone’s outlook.”

Not only did its valuable international
market disappear overnight, but the
city also saw immediate declines in
business travellers (and the families
who often accompany them), the
halting of domestic visitors, and
the loss of the weekday commuter
population who make a significant
contribution to the economies of the
West End and the City of London.
In its interim report on the cost of the
pandemic released in February, City
Hall revealed that the British capital
lost £10.9bn in tourism revenues in
2020 compared to pre-crisis 2019.
Central London was hit especially
hard because, unlike New York or
Paris, it has few local residents to
keep spend ticking over.
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Operational losses
London’s tourism sector is waiting
with bated breath for a route out
of the crisis. It has worked hard to
stay open and operational through
repeated periods of lockdown but
with capacity restrictions in place,
that has often been at the expense of
profitability.
Karen Friebe, head of Bird & Bird’s
international Hotels, Hospitality and
Leisure group, says that she has been

advising hotel owners and operators
on the difficult discussions taking
place between them in response to
the COVID-19 pandemic, for example
on how best to fund operational
costs, when profit margins are at rock
bottom. At the same time however
Karen comments that, “We have
signed three new hotel management
contracts for clients over the last year
and are involved in negotiations for
several more, which surely shows
confidence that the market will bounce
back post pandemic.”
When allowed to open, London’s
visitor attractions and theatres have
mostly operated at a loss because
of capacity restrictions and have
lost important revenue streams and
markets too.
Bernard Donoghue, director of
the Association of Leading Visitor
Attractions (ALVA) and co-chair of
the newly formed London Tourism
Recovery Board, says the pandemic
was nothing short of devastating.
“Attractions that are free such as the
British Museum and the National
Gallery are hugely dependent on
secondary income through their food
offering, events and shops – all of which
disappeared.” “And paid-for attractions
such as the Tower of London, St Paul’s
Cathedral and Westminster Abbey –
where around 90% of paying visitors
come from overseas – have lost nearly
all their market who were not here last
year and won’t be here this year either”
says Bernard Donoghue, director of
the Association of Leading Visitor
Attractions (ALVA) and co-chair of
the newly formed London Tourism
Recovery Board
There are hopes that the measures
of limited capacity and social
distancing, which are extremely
damaging for tourist businesses,
will come to an end before the
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summer months, in line with the UK
Government’s roadmap for easing
lockdown restrictions in England. If
the plan stays on track, all legal limits
on social contact will be removed on
June 21, paving the way for a return
in tourist numbers.

Inbound delay
The way forward for London’s tourist
sector is far from certain, however.
While London’s tourism businesses
and attractions would undoubtedly
like to see the big-spending
international visitors return quickly,
they are likely to be last in line.
VisitBritain’s Inbound COVID-19
sentiment tracker indicates that the
lower-spending visitors from nearby
in Europe, in particular France,
Germany and the Netherlands,
will be the first overseas tourists to
come back.
“We would then expect those from
Ireland, Poland and India, who
want to visit friends and relatives,
to be at the front of the queue,” says
Donoghue.
Visitors from the higher value US
market are unlikely to return in
any significant numbers until the
end of year; and a real renaissance
in inbound tourism from China is
not anticipated until Spring 2022 at
the earliest.

“Attractions that are free such
as the British Museum and the
National Gallery are hugely
dependent on secondary
income through their food
offering, events and shops – all
of which disappeared.” “And
paid-for attractions such as
the Tower of London, St Paul’s
Cathedral and Westminster
Abbey – where around 90%
of paying visitors come from
overseas – have lost nearly all
their market who were not
here last year and won’t be
here this year either”
Bernard Donoghue, director
of the Association of Leading
Visitor Attractions (ALVA) and
co-chair of the newly formed
London Tourism Recovery
Board

Ongoing uncertainty
The progress of the COVID-19 virus
itself, the rollout of vaccination
programmes in each country and the
emergence of new variants in the UK
and elsewhere, are all factors that
continue to create uncertainty in the
‘new normal’.
Noting how quickly the situation
can change, VisitBritain recently
downgraded its initial 2021 inbound
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73%

In a survey of 400 London
businesses carried out in
January 2021 by Opinium
in partnership with Bird
& Bird, 73% said they are
optimistic that their business
performance will return to
more normal levels by the end
of 2021.
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tourism forecast. Its revised scenario
for inbound tourist visits estimates
just 11.7 million this year, up 21% on
2020 but still only one-third of the
visits seen in 2019.
International visitors spend is
forecast at £6.6 billion, up 16% on
the extremely low base of 2020 and
just 23% of 2019 spend because those
tourists who are expected this year
are typically lower spenders.

A gradual return
The big question for the sector is
how long it will take to return to 2019
levels of performance.
A quarter anticipate this could
happen as soon as the summer, while
48% expect more typical business
performance by the end of the year.

“Travellers generally have
good memories of travel
experiences and quickly forget
things they don’t like. Once
people get beyond being
frightened of going out, they
will want to travel again. The
vaccination rollout is helping
to allay fears.”
Russell Kett, chairman at
specialist hotel advisors HVS

Based on lessons learned from
previous crises, such as 9/11 and the
2008 global financial crisis, Russell
Kett, chairman at specialist hotel
advisors HVS, expects “a gradual
return rather than a bounce back”
for the hotel sector.
“COVID-19 has had a phenomenal
impact on the sector, more than
anyone could have imagined. I’ve never
felt it would be a quick return and
think it will take hotels in London until
2023-24 before they start to enjoy the
same level of business as 2019.”
What is taking much longer than
anticipated, he notes, is the start
of rebuilding because of multiple
lockdowns.
Ultimately, however, he considers
hotels and travellers as resilient.
“Travellers generally have good
memories of travel experiences
and quickly forget things they don’t
like. Once people get beyond being
frightened of going out, they will want
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to travel again. The vaccination rollout
is helping to allay fears,” says Russell
Kett, chairman at specialist hotel
advisors HVS.

Investor confidence
Confidence plays an essential role in
the outlook for London. Although
visitors’ confidence may have been
shaken, that is not the case among
hotel investors, according to Ben
Godon, Head of Hospitality Asset
Management at Colliers.
“Investor confidence remains strong
on a global basis that the strength of
the London market will return, the
pandemic hasn’t put investors off.”
“Despite the trading difficulties,
existing owners are managing to bridge
the gap to make ends meet and are not
willing to put hotels on the market at
a discount – that has to be good news.
We’re not seeing a discount on pricing
of any note.”
Although the market will be very
challenging in the short to medium
term, Godon says: “We see this very
much as a temporary blip.”

Taking off at the right
moment
During the interim period, tourism
businesses – in particular airlines –
will have to hold their nerve as they
manage the unpredictability of the
COVID-19 crisis.
Stuart Cairns, a partner in Bird &
Bird’s Commercial practice and lead
of international airports initiative,
says: “The issue for airlines going
forward is when to start to ramp up
again. It’s not easy to turn flights back
on again, it’s expensive. We don’t know
what ‘it’s over’ means for the crisis. We
don’t know how to plan for the future.
That’s the real challenge.”

Again, it comes down to building
confidence among tourists to travel.
That is something over which airlines
do not have full control but where
they still play a big part.
Bird & Bird’s Welch-Phillips says:
“Though travel policies and restrictions
may be introduced by governments,
airlines will have a role to play in
how they choose to roll out these
requirements and how smooth they
can make these for the passenger.”

will still be very strong but there is
already pressure on supply in these
areas. This year I think London has a
real opportunity to participate more
in the staycation market, with people
choosing to mix a short break in the
countryside with another short break
in central London.”
One of London’s newest hotels, Hyatt
Place London City East, is gearing up
for the domestic market by working
with key leisure agents.

She adds: “There may also be room for
innovation in how airlines execute new
policies that may be put in place. Their
obligation is compliance, but airlines
can choose to go above and beyond
in the interest of improved passenger
experience and enhanced passenger
trust. However, airlines are currently
having to plan for a very uncertain
future that rides on the success of
global vaccine rollout, the development
of the vaccine and its strains, and the
resulting economic impact of these.”

Silvia Abreu, Director of Sales, says:

Staycation boom

The leisure market is the most
obvious focus, but Abreu also
highlights the importance of bleisure
(business and leisure) trips as an
emerging opportunity.

Until international visitors return
in significant numbers to London,
domestic tourists are set to become
the target for the city’s tourism
sector.
Already a key component of the
market during the lead-up to
Christmas, the focus will be on
attracting UK visitors throughout the
year.
In the summer of 2020, when
restrictions were partially lifted,
the UK’s staycation market boomed
with coast and country destinations
benefiting most. Even though other
cities in the UK saw a return in visitor
numbers, domestic tourists swerved
London.
Godon believes 2021 will be different.
“The demand for coast and country
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“British travellers are renowned for
their resilience, and have historically
always been amongst the first to
resume bookings and start travelling
again. For that reason, as more
businesses focus on the need for flexible
booking policies and companies ensure
they adhere to the strictest COVID-safe
protocols, there is every reason to feel
confident about the domestic travel
horizon.”

3 in 5
London businesses

Bird & Bird’s survey found
that three in five say that
becoming ‘COVID-secure’ had
a significant impact on their
bottom-line last year.
However, eight in ten (79%)
plan to maintain some levels
of such practices even after
restrictions are lifted, even
though 92% expect there to be
an ongoing cost for this.

“The pandemic has highlighted the
difficulty of working and living in the
same space. We know that, for those
still unable to return to their office,
there’s a growing desire for people to
break up their day-to-day monotony
and have a dedicated working
environment where they can focus on
the work in hand. And, where more
members of the family are competing
for Wi-Fi, there’s a growing demand
for hotel rooms as a great place to work
from.”
To cater for this customer demand in
the ‘new normal’ post-COVID, Hyatt
Place London City East has created
a series of co-working and bleisure
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“It’s unfortunate that the
expenses involved in providing
the enhanced cleaning, safety
and distancing measures that
are required as a result of
COVID-19 – such as remote
check-in arrangements and inroom food delivery – are likely
to be offset by cutting labour
costs.”
Karen Friebe,
partner, Bird & Bird
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packages in time for its summer
reopening.

Delivering safe tourist
experiences
The onus is on London businesses
to ensure visitors feel safe and to
build trust in the capital’s visitor
experience.
There is evidence that for many
London businesses being ‘COVIDsecure’ has become a longer-term
investment.
Among those who said that the cost
of becoming COVID-secure had had
a significant impact on their bottom
line, the largest cost contributing to
this was from increased investment
in IT and tech (39%), followed by
physical and practical changes to
operating spaces (33%), and changes
to procedures or training (28%).
The pandemic has clearly accelerated
hotels’ consideration of technology
that reduces contact.

“Across the EU, member
states have used differing
methods of insolvency
intervention to assist the
airline industry during the
pandemic. However, EU law,
which places obligations on
airlines to provide refunds
for cancellations under
certain circumstances,
remains unchanged. Though
passengers may be offered
vouchers, they are entitled
to a refund by law and if they
request one, the airline has
an obligation to provide the
refund.”
Rachel Welch-Phillips,
associate, Bird & Bird
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However, the emphasis on creating
safe environments comes at a cost for
hotel owners and operators, as Bird
& Bird’s Karen Friebe highlights.
“It’s unfortunate that the expenses
involved in providing the enhanced
cleaning, safety and distancing
measures that are required as a
result of COVID-19 – such as remote
check-in arrangements and in-room
food delivery – are likely to be offset
by cutting labour costs,” says Karen
Friebe, partner, Bird & Bird

Short term rental
Visitors wanting to cater for
themselves and have more control
over their London stays are
increasingly likely to look at shortterm rentals and serviced apartments
as an option.

The self-contained accommodation
sector is expected to do progressively
well, continuing a trend that existed
before the pandemic.

the lead time for bookings – a natural
response that will undoubtedly change
as travel confidence returns over the
year ahead.”

As airlines fail, the price of flying to
London is likely to rise. Price hikes
could also increase if the business
travel market fails to recover fully.

Merilee Karr, chair of the Short
Term Accommodation Association
(STAA) says the sector “provides the
right combination of self-sufficiency,
distance and standards of cleanliness.”

“Ultimately flexibility is going to be
key to helping customer confidence
through the pandemic and beyond.”

“How airlines model their pricing is
linked between business travel and
consumer travel. The more uptake
of higher-priced first-class and business
travel tickets drives down the price
of leisure sales and increases the
volume of leisure seats available,”
says Welch-Phillips.

Over the course of the pandemic, she
says new benchmarks of cleanliness
have emerged in the sector that
weren’t there before. “We’ve entered
a new world where cleanliness is
something consumers care about
deeply and it’s raised the bar for the
lower end of the market.”

Minimising the risk
Potential visitors to London will also
want reassurance that they can easily
change plans if they need to.
Bird & Bird’s survey revealed that
almost two thirds (64%) of London’s
business-to-consumer businesses say
that they are expecting to continue
the ‘no questions asked’ cancellation
policies introduced last year
throughout 2021, even though this is
likely to lead to an increase in their
standard pricing.
From the start of the pandemic,
hotels were quick to adapt.
“Overall hotels handled changes
to cancellations policies well,” says
Godon. “They adopted a flexible
approach to bookings during the crisis
and this will continue this year.”
Hyatt Place London City East is a
good example of the approach taken
by the sector. Abreu says: “One of
the actions we have taken is to amend
the cancellation terms and reduce
the length of contracted days prior to
arrival in the event of leisure groups
needing to cancel. In the short term,
we will also likely see a reduction in

Air passengers do not have it so easy.
Many who had to shelve plans to
visit London over the past year are
navigating complicated rules
on whether they are entitled to a
refund or a voucher; and whether
that voucher can outlive the survival
of the airline or if there is any
solvency protection.
“Across the EU, member states have
used differing methods of insolvency
intervention to assist the airline
industry during the pandemic.
However, EU law, which places
obligations on airlines to provide
refunds for cancellations under certain
circumstances, remains unchanged.
Though passengers may be offered
vouchers, they are entitled to a refund
by law and if they request one, the
airline has an obligation to provide the
refund,” says Rachel Welch-Phillips,
associate, Bird & Bird.

For those that do travel, however,
they may well find the experience
of travelling through airports better
than before the pandemic. Bird &
Bird’s Cairns says some of his airport
clients are using the time where there
is less operational pressure to “get
their house in order”.
“Airports were already looking at how
to improve the passenger journey and
remove bottlenecks, such as at security
or in baggage handling. Technology
will be at the heart of solutions to
have fewer touchpoints, more social
distancing and fewer bottlenecks
because they are becoming less
expensive and more sustainable.”

The debt burden on the industry
has increased overwhelmingly as a
result with government authority
interventions where airlines have not
complied with the law in this regard.

The bottleneck issue is an important
one for passengers and airports
alike-travellers cannot spend while
standing in queues and airport
approval ratings go down when
travellers feel stuck.

Fewer travel options

Events travel

With the survival of airlines under
threat, international tourists heading
to London may find they have fewer
options on how they get there.

Business and leisure events are a
major driver of visitors to London,
contributing £23bn to London’s
economy in 2019, according to the
Business and Events Partnership.

“Those operating out of remote
geographies will be the hardest hit,”
says Welch-Phillips, “for example, lowcost airlines operating from regional
airports in Europe.”

London & the new normal

Exactly when London can hope
to return to such a level is hard to
pin down.
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London businesses themselves
remain hesitant about travelling for
business again, according to Bird
& Bird’s survey. Three in ten (29%)
anticipate it will be at least 18 months
or more before business travel
returns to normal, while almost half
(45%) anticipate this happening in 12
months’ time.

practice, says: “If we remain in a world
where some form of social distancing is
still required, all those businesses that
rely on live events will have to rethink
their business model because they’re
built on fitting in as many people
as possible to maximise revenues.”
A reduced capacity would also
jeopardise long-term contracts.

The events industry, meanwhile, is
preparing for a return to in-person
business events in the latter part
of the year; with the World Travel
Market, The Business Show 2021 and
the B2B Marketing Expo all slated for
the autumn.

Confidence boost

Also, potentially on the cards
are sporting events including the
NFL London Games and music
events and festivals such as the
BBC Proms, All Points East and
Wireless. London & Partners says:
“Most events are scenario planning to
welcome audiences in COVID-secure
environments and we expect a lot of
events in outdoor settings to be the first
back to market.”
The danger for events businesses
not opening to full capacity again is
existential. Bird & Bird partner Phil
Sherrell, who heads up the firm’s
Media, Entertainment and Sport

Bird & Bird contacts:

Not all those factors are within the
control of tourism-related businesses
during normal times, yet alone
during the ‘new normal’.

Stuart Cairns

+44 (0)20 7415 6000
rachel.welchphillips@
twobirds.com

+44 (0)20 7415 6000
stuart.cairns@twobirds.com

Karen Friebe

Phil Sherrell

+44 (0)20 7415 6000
karen.friebe@twobirds.com

+44 (0)20 7415 6000
phil.sherrell@twobirds.com

Associate

In the meantime, London will have
to navigate through a challenging
transition period.
Its immediate future boils down
to confidence: airlines need to
be confident they can fill aircraft
to capacity; businesses need to
feel confident to spend corporate
budgets on events and face-to-face
meetings once more; hotels and
accommodation providers need to
cater to guest demands for safety and
flexibility and visitors need to feel
their exposure to risk is low both in
terms of public health safety and in
not being penalised for changes in
travel plans.

Rachel Welch-Phillips

Partner

Partner

Partner

External contributors:
Ben Godon

Head of Hospitality Asset Management at Colliers

Bernard Donoghue

Director of the Association of Leading Visitor Attractions (ALVA) and co-chair of the newly formed London Tourism
Recovery Board

London & Partners
Merilee Karr

Chair of the Short Term Accommodation Association (STAA)

Russell Kett

Chairman at specialist hotel advisors HVS

Silvia Abreu

Director of Sales, Hyatt Place London City East
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68%

In a survey of 400 senior
businesses in London and
the South East by Opinium in
partnership with Bird & Bird,
seven in ten (68%) say that
the pandemic has made their
business more innovative.

61%

Three fifths (61%) of London
businesses say that they
have diversified and adapted
their offer as a result of the
pandemic, with nine in ten
planning to continue with the
changes going forward.
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The pandemic has upended UK consumers’ lives over the past
year as lockdowns and tiered restrictions have limited the
activities that are core to consumer spending.
Shopping trips have transformed
from an opportunity for consumers
to indulge themselves into missiondriven trips for purchasing essential
items only; socialising in cafes and
restaurants – when permitted – has
meant mixing with smaller groups
or with members of the same
household; and live events and life
celebrations have all but disappeared
off the landscape altogether.
Yet consumers have shown
themselves to be resilient in
getting out and about again when
restrictions permit. Springboard
data reported rises in retail footfall
of more than 40% in the week
immediately following the easing
of restrictions after the first two
lockdowns, suggesting consumers
are keen to return to a ‘new normal’
as soon as it’s possible.
Graeme Payne, partner and head
of Bird & Bird’s international Retail
and Consumer group, is optimistic
about the future of the industry. “I
believe there is a huge pent-up demand
for what retail, food and beverage
and hospitality provide. It won’t be a
temporary blip, all of those activities
we haven’t been able to do will bounce

back even if they are in slightly
different environments.”
What consumers will find when
they return to retail, hospitality and
other consumer-facing settings are
businesses that have been through
a tumultuous year, but one that has
demanded reinvention.

Winners and losers
Online shopping and digital content
have been the big consumer winners
of the pandemic. From the very
start of the first national lockdown,
consumers were compelled to shop
online, with some demographics and
consumers making their first-ever
digital shopping journeys.
Retailer John Lewis noted in
December that online shopping
accounted for between 60 and
70% of its sales, compared to 40%
in March last year when the first
national lockdown started.
Over the course of the pandemic,
businesses dependent on physical
interaction and those behind in
digital transformation have suffered
the most. Whereas those that were
able to meet consumer needs

digitally, or via delivery, have been
able to flourish.

phase of the pandemic will be
empty stores.

“The pandemic has accelerated
the growth of direct-to-consumer
businesses and likewise accelerated the
decline of those businesses that were
already suffering pre-pandemic,” says
Payne. “Food delivery businesses such
as Gousto, HelloFresh and Mindful
Chef have all done incredibly well.”

Retail casualties are mounting,
and businesses are rethinking their
physical presence.

Less so, high-profile retailers
including Topshop and Debenhams
whose pre-pandemic struggles put
them in a weak position to survive
a crisis.
“The example of online fashion retailer
Boohoo – founded in 2006 – buying the
centuries-old Debenhams retail brand
(but not its stores) sums up what’s
been happening on the high street and
accelerated by the pandemic” adds
Payne.
Phil Sherrell, partner and head of
Bird & Bird’s international Media,
Entertainment and Sport group,
says businesses in the sector were
mostly well-placed to weather the
pandemic storm, not least because
they were forced to adapt to digital
some time ago.
“When we moved to a virtual world in
March last year, the content-delivery
model was already there so those
businesses have been quite resilient.
In many ways, they’ve benefited from
the increase of ‘static leisure time’
compared to ‘mobile leisure time’. Yet
for parts of the sector dependent on
physical interaction and having lots
of people or fans in venues – theatre,
music, sport – it’s been a whole different
story,” says Phil Sherrell, partner at
Bird & Bird.

Prime retail rethink
The most visible change for
consumers in London in the next
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Seven in ten (69%) businesses in
London say that they have already
reduced or will reduce their
footprint as they renegotiate rental
agreements, rising to three quarters
(75%) of businesses with more than
250 employees.
A quarter (24%) say that they have
already done this, while half (51%)
expect to do so within the next six
months. More than 95% said these
changes are a result of the pandemic,
with 44% saying this is entirely down
to the pandemic.
Prime locations in London are likely
to suffer most in the aftermath
of the pandemic. The New West
End company, which represents
businesses in central London, says
one fifth of the 264 stores on Oxford
Street are now boarded up. More
retailers are poised to depart.
David Dalziel, creative director of
brand innovation studio Dalziel &
Pow, says: “Unlike after the crash in
2008, there is no raft of newcomers to
take the place of failing brands in the
prime locations. In the past we’ve seen
a wave of European and American
brands take up big spaces in key
locations, even in tough times, but they
are no longer there.”

So, what will life be
like for consumers
on the ground in
London?

Will shopping habits adopted
during lockdowns stick? And
how will consumer-facing
businesses adapt to the future
consumer landscape?

“When we moved to a virtual
world in March last year,
the content-delivery model
was already there so those
businesses have been quite
resilient. In many ways,
they’ve benefited from the
increase of ‘static leisure time’
compared to ‘mobile leisure
time’.
Yet for parts of the sector
dependent on physical
interaction and having lots
of people or fans in venues
– theatre, music, sport – it’s
been a whole different story.”
Phil Sherrell,
partner at Bird & Bird

Repurposing retail
Dalziel says multi-floored, big box
retail in the centres of town could
well disappear. “In a space like
Debenhams on Oxford Street, it
might be possible to segment and
re-sell the ground, first and basement,
but six floors of trading may be a
thing of the past.”
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“A number of our food and
beverage clients looking at
growth in the next two years
have been able to achieve
landlord deals in the past few
years that they wouldn’t have
been able to before.”
“Even as some of the casual
dining concepts pass, new
concepts will emerge. We’ve
seen vegetarian and vegan
concepts that partly fill the gap
and established players also
developing their vegetarian
concepts because of consumer
demand.”
Graeme Payne,
partner at Bird & Bird
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In their place, landlords will be
looking at new models and new
occupants to regenerate empty
spaces, potentially combinations
of residential and leisure to bring
people back to the centre.
For the consumer, this could create a
fundamentally different offer on the
high street in the form of new retail,
leisure and dining concepts.
“Repurposing the high street is
definitely being thought about by
us and our clients in terms of what
will happen because of the sudden
appearance of available real estate,”
says Payne.
The relationship between tenant and
landlord now favours the tenant – a
power shift already underway since
before the pandemic.
“A number of our food and beverage
clients looking at growth in the next
two years have been able to achieve
landlord deals in the past few years
that they wouldn’t have been able to
before.”
“Even as some of the casual dining
concepts pass, new concepts will
emerge. We’ve seen vegetarian and
vegan concepts that partly fill the gap
and established players also developing
their vegetarian concepts because of
consumer demands,” says Graeme
Payne, partner at Bird & Bird.

Local resurgence
Whereas central London and
specifically the City of London, with
low residential rates, have seen their
daily working populations decline,
local high streets around the city
have flourished when they have been
legally allowed to open.
“The resurgence of local shopping
is possibly the biggest impact of the
pandemic to retail in the capital,”
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says Dalziel. “Hopefully this will
continue into the future as we shop
more frequently and more local with
trades from hardware stores to florists,
greengrocers to bookstores.”

Payne says: “I can see such measures
being maintained for the medium
term and maybe returning in winters
depending on how the health situation
is managed.”

Alongside reinvigorated
independents, the local outlets of
bigger retailers could also become
important points of contact for
consumers shopping online.

In the case of live events, such as
music venues and sports stadiums, a
long-term future of reduced capacity
because of social distancing rules is
simply not feasible.

“Large footprint stores are being
shunned in favour of localised
experiences that run in tandem
with digital channels,” says Andrew
Howell, global marketing director for
K3, a technology firm specialised in
queue-beating solutions.

Sherrell says: “The whole live event
experience is built around close
physical proximity to other people and
models where you fit in as many people
as possible to maximise revenues.

“For example, we will soon see
instances where customers order
products to their nearest store, try
them on, and only pay for the items
they want to keep then and there.
This means retailers won’t have to
process returns and it also removes a
huge pain point in the buying process
as consumers aren’t wasting their
time and money dealing with returns
either.”

COVID-secure measures
Once consumers are out and about
again, the hand sanitising stations,
one-way systems, wearing of masks
and social distancing rules we have
become accustomed too over the
past year will remain in place in the
immediate future.
Eight in ten (79%) London retail and
consumer businesses say that they
are likely to maintain at least some
levels of COVID-secure practices
even after the pandemic-related
restrictions are lifted – even though
96% expect there to be an ongoing
cost for this.
Consumers’ appetite for such
measures may vary by sector.

“If we remain in a world where some
form of social distancing is still
required, and capacity numbers are
reduced, you have assets and grounds
that will have to fundamentally rethink
their business models,” he adds.
“You’ll also have consumers and fans
who are not going to get the same
experience and the adrenaline rush
that’s a big part of a live event.”

Shifting schedules and the
role of technology
Technology is set to play an evergreater role in consumers’ lives going
forward both upfront and behindthe-scenes, as businesses try to figure
out which habits developed during
the pandemic will stick.
People’s working schedules are likely
to have the greatest impact on their
lives after the pandemic.
For John Lewis, for example, the
switch to working from home
prompted a change in peak hours for
online shopping. The previous peak
of between 7pm and 10pm in the
evening shifted into the working day
between 11am and 4pm.
Nearly three quarters (72%) of
consumer businesses in London say
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that they are already adjusting their
business model to account for a
change in peak times.
For London’s food and beverage
businesses, accustomed to a
battleground for commuters’
breakfast spend and to Thursday
evenings being the biggest night
out of the week, any changes to the
working week will have a big impact.
“We’re all going to have to work out
what the balance of a week looks like
in terms of the commuter: how many
days a week will the worker who
formerly came into the capital four
or five days a week now come? And
what does that mean for the food and
beverage industry?” Says Graeme
Payne, partner at Bird & Bird

“We’re all going to have to
work out what the balance
of a week looks like in terms
of the commuter: how many
days a week will the worker
who formerly came into the
capital four or five days a week
now come? And what does
that mean for the food and
beverage industry?”
Graeme Payne,
partner at Bird & Bird

Artificial intelligence technology
will likely play an enhanced and
key role in business planning and
management, helping companies
predict high consumer peaks,
manage stocks, staff patterns and
food waste.
Ultimately it will feed through to
decisions on when a food and
beverage business closes for the
day and the type of offering available
to consumers.

New wave of subscription
models
E-commerce has been a big
winner from the pandemic. Going
forward, it’s set to be an important
battleground as retail businesses
figure out how to make it profitable,
how to lock in consumer spend, and
how to meet emerging consumer
needs.
“The demand has exposed many
flaws in the online model,” says
Dalziel. “Online is not as satisfying as
consumers might have hoped, with
varied levels of stock holdings, varied
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efficiency in deliveries and the very
poor sustainability of the process in
principle.”

public transport, get a coffee and spend
£10-12 before they arrive in the office –
that will change quite significantly.”

As businesses try to win over
consumers, discounts and new
models of engagement will come to
the fore.

With consumers more focused on
their real needs, their relationship
with brands and how they choose to
spend their time will change.

Mo Karim, in-house counsel at retail
start-up T0DAY, believes we could
see a new wave of subscription
offers. “Taking lessons from the
technology sector, businesses with a
retail presence could look to guarantee
a stream of income. Free delivery
subscriptions – already in place – could
be packaged up with add-ons, such
as exclusive access to events or even
exclusive products.”

Erin Brookes, lead of the European
Retail Practice for Alvarez & Marsal,
expects the customer mindset to
be one of greater consideration.
“Consumers will consider what it is
they really want to engage with going
forward. For example, many are
unlikely to reverse the new digital
journeys they tried out – sometimes for
the first time – during lockdowns.”

Consumers rethink
Another aspect of the pandemic that
will have a big impact on consumers
is the effect of the enforced pause
on spending that came during
lockdowns.
“The pandemic has changed a lot
of people’s working lives and their
behaviour as consumers,” says Payne.
“They are more aware of their wants
versus needs and have realised they
don’t necessarily need to spend what
they previously have done in the past.
For example, those who commute, use
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She adds: “Consumers will become
more selective in how they spend their
time, so we expect to see the prepandemic trend towards experience
heightened. Mediocre customer
journeys will be supplemented by
technology and customer service that
works – and it will be a lasting shift.”

Bird & Bird contacts:
Phil Sherrell

Graeme Payne

+44 (0)20 7415 6000
phil.sherrell@twobirds.com

+44 (0)20 7415 6000
graeme.payne@twobirds.com

Partner

Partner

External contributors:
Andrew Howell

Global Marketing Director at K3

David Dalziel

Creative Director at Dalziel & Pow

Erin Brookes

European Retail Lead at Alvarez & Marsal

Mo Karim

In-house Counsel at T0DAY

Such shifts have been trending in
consumer-facing businesses for
several years, but the pandemic’s
lasting impact is acceleration. What
might otherwise have taken five years
or more to become mainstream for
consumers is now current, and very
much part of the new normal.
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from conditions that are chronic. Then
with anti-microbials, if you have a
great new antibiotic drug that works
on things that are currently resistant,
you hold it back. You only use it when
you have to, because you don’t want
resistance to start developing to your
drug as well. Medically and societally
that’s exactly the right thing to do. But
it means the guy who’s just developed
the drug doesn’t sell very much of
it. The industry was always a bit
unenthusiastic about these areas.”

Europe’s biotech industry is more buoyant now than it’s
ever been. A combination of eager investors, the highspeed development of COVID-19 vaccines, exciting scientific
developments and last year’s acceleration of existing trends
is driving the sector to new heights. And as part of one of the
world’s largest life science technology clusters in the so-called
Golden Triangle with Oxford and Cambridge, London is riding
that wave.
“There’s been a lot of investment
flowing into healthtech startups
from big, UK-based pharmaceutical
companies,” explains Toby Bond, an
associate at Bird & Bird. “Then the big
US tech companies are interested in
healthcare and diagnostics, so there’s
a lot of investment flowing into the
south-east of the UK from them,
because of the quality of the research
centres here.”
Morris S. Berrie, president of
Achiko AG, a healthcare technology
innovation company, highlights the
recent jump in UK VC investment in
the life sciences.
“The VC raise in the UK has increased
from around £2bn in 2018 to £2.8bn
in 2020,” he says. “To put that in
perspective, in 2018 the UK raise was
the same as Germany, France, Belgium
and Holland combined. In 2020
Germany raised £1bn, France £600m
and Switzerland similar.”
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Neil Goldsmith, a biotech
entrepreneur, sees two factors
driving the investment boom.
“COVID-19 made investors pile into the
life sciences,” he says. “Interest rates
are at zero, which pushes investors into
earlier-stage, high-tech opportunities.”

Changing focus
One of these new areas of
opportunity for biotech investors and
entrepreneurs alike is vaccines and
anti-infectives, which used to be seen
as difficult for traditional biotech.
“Vaccines are all about giving healthy
people something that will protect
them, so they’re held to much higher
safety standards and that’s always
made it a hard area to get into,”
Goldsmith says.
“Then the problem with anti-infectives
is two-fold. Infections are usually
acute, and in general the money comes

But with backing from organisations
like The Wellcome Foundation, the
situation has changed, and many
companies that were reluctant to
look at anti-virals two years ago are
doing so now.

Big data comes to biotech
The other big area given a dramatic
boost by the pandemic is data-based
medicine. Mass testing and symptom
logging programmes have delivered
unprecedented amounts of data, on
top of that already being collected
by the NHS. The result is that the life
sciences industry has recognised that
big data means developing a vaccine
doesn’t need to take 12 years.
“One of the massive success stories
in the UK has been the MHRA and its
emergency authorisation procedure
which allowed it to collaborate with
the pharmaceutical companies in the
sharing of access to data. That enabled
it to take very rapid decisions. So
COVID-19 has really put a spotlight on
data and data-driven innovation, and
we’ll definitely see a bounce in terms of
the amount of interest and investment
in that area.” Says Toby Bond,
associate at Bird & Bird
That bounce is also being fuelled
by investment from US technology
giants.
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“The tech companies are bringing
sophisticated AI tools like image
recognition and allying it to the UK’s
data-rich research centres,” Bond says.
“There are large quantities of data here
which are available to train AI systems
for patient benefit.”
“In the past we’ve seen ad hoc
collaborations – Google with Moorfields
Eye Hospital a few years ago for
example. What we’ve seen change in
the last 12 months has been a real focus
at the government level on trying to
foster those types of collaborations.
In the past, there have been concerns
that the US tech companies are taking
value out of the NHS, and what value
is being returned to patients? Because
of those concerns, there’s now much
more of a push to have a central
office, which can assist with these
types of collaborations, understands
their value, and sees how that value
is retained for UK patients, while still
fostering innovation.”

“One of the massive success
stories in the UK has been
the MHRA and its emergency
authorisation procedure
which allowed it to collaborate
with the pharmaceutical
companies in the sharing of
access to data. That enabled
it to take very rapid decisions.
So COVID-19 has really put
a spotlight on data and
data-driven innovation, and
we’ll definitely see a bounce
in terms of the amount of
interest and investment in that
area.”
Toby Bond,
associate at Bird & Bird

Goldsmith is a little more cautious
about the importance of AI.
“AI was always going to come into
healthcare, but there may be a
tendency to overestimate its impact,”
he says. “It has a significant role in the
delivery of healthcare allowing you
to see patterns that you couldn’t see
before in developing a drug. I’m in a
company where we’re looking at AI to
help better predict which drugs you
should give a cancer patient by looking
at their gene expression state and using
machine learning to understand which
patterns predict which sensitivities.
“Then AI has a role in R&D in the very
early stages, but once that’s passed,
the existing processes will remain. At
its core, drug development is a very
conservative sector because you’re
testing things on people, so you don’t
change things very fast.”
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Brexit rules
“We’ve seen a trend in
legislation for criminal
sanctions to be used more
often and for the level of fines
to increase, and that increases
the overall risk of doing
business. Therefore, it’s really
important to get legal advice
to make sure you’re doing it
right, or at least if you’re not
quite compliant, that the risks
you are taking are acceptable.”

While COVID-19 vaccines and
artificial intelligence are keeping
the sector in the media spotlight,
changes are happening behind the
headlines. Brexit is having an impact
on the life sciences sector in many
ways, some of them still hidden
by the pandemic. Obvious areas of
change include funding
and regulation, but recruitment
and other aspects of financing will
also be affected.

James Baillieu,
partner at Bird & Bird

The first big difference post-Brexit is
that all UK companies now fall under
different EU rules on investment.
“There are a lot of EU funds that
primarily invest in EU-based
companies, as they’re only allowed
to allocate 15% of their funds to
companies outside the EU,” says
James Baillieu, a Corporate partner
at Bird & Bird. “It now has to be
something truly exceptional to make
them use some of that allowance on
a UK company.”
Part of this gap could be filled by the
UK government, Baillieu explains.
The Office for Investment launched
last November, and there’s talk of
a new agency to focus on blue sky
research across different sectors,
which may be relevant for life
sciences. Both of these may negate
some of the loss of funding for
UK life sciences research from
European sources.
“Brexit enables the Government to be
more agile, to put an environment for
investment in place that’s potentially a
bit more flexible than you might have
in the EU. And that in itself may help to
attract activity and investment into the
UK,” Baillieu says.
The result, he suggests, is that UK
companies in all sectors – including
the life sciences – will be looking
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further afield for funding in the
future. That means the US and
particularly Asia, which has been an
increasing source of investment for
biotech in recent years.
Both Baillieu and Sally Shorthose,
a partner in the Life Sciences and
Healthcare group at Bird & Bird,
report that this need for UK life
sciences companies to focus beyond
the EU is a key area of their work.
“The big picture is that we’re living in a
world where there’s increasing tensions
between the different trading blocs,
there’s increasing regulation
and that regulation is getting evermore complex. Companies and
institutions see a greater need for
lawyers to help them navigate all of
that regulation and to assess where
the risks are. And those risks are
increasing,” says Baillieu.
“We’ve seen a trend in legislation for
criminal sanctions to be used more
often and for the level of fines to
increase, and that increases the overall
risk of doing business. Therefore, it’s
really important to get legal advice
to make sure you’re doing it right, or
at least if you’re not quite compliant,
that the risks you are taking are
acceptable.” Says James Baillieu,
partner at Bird & Bird

On the world stage
The Golden Triangle of London,
Oxford and Cambridge has many
strengths. It has world-class
universities, hospitals and research
centres. The science parks in Oxford
and Cambridge have seen huge
investment and, as Shorthose puts
it, there are world-class scientists
still turning their hands to the
commercial side of their work.
Unlike other countries, the southeast also benefits from the NHS’s
increasingly centralised approach
to data, appealing to big tech

companies like Google which are
looking to apply their expertise in
AI to healthcare applications.
Berrie cites the ease of starting a
company in the UK, and the lack of
red tape involved; the ready access
to Europe – “regardless of Brexit”;
the transport links through
Heathrow, Gatwick, Stanstead and
Birmingham airports; and the huge
pool of capital available.
Beyond this are the factors that have
already made London a world city:
the language; the time-zone halfway
between Asia and the US; and a great
common law legal system.
In addition, Brexit has given
the UK chance to rethink its
regulatory environment. While the
pharmaceutical industry would
prefer the UK and the EU to remain
closely aligned on regulation going
forward, other players see the
opportunity for the UK to develop
a regulatory regime that allows it
to move faster and provide greater
flexibility. For example, Baillieu notes
that: “the EU’s precautionary principle
means it tends to take a more cautious
approach to regulation compared
with the outcomes-based approach
taken in the UK, especially in the case
of emerging technologies like AI.”
Certainly, Baillieu reports anxiety in
Europe that the UK will be able to be
more agile and flexible than the EU
in the future.
Shorthose, however, is cautious
about regulatory change for its
own sake.
“The Government needs to speak to
the right people,” she says. “They
do not need to tear things up just
because there’s an opportunity to do
so. Some things have been worked out
over decades and they are as fit for
purpose as they can be. Our clinical
trials regime, for example, needs to

London & the new normal

be sufficiently close to other regimes,
so that companies want to carry out
clinical trials here. That way we attract
the best doctors, and our hospitals and
the universities around them maintain
their international reputation.”

A question of talent
This ability to attract the brightest
and the best is crucial for the
future of any biotech cluster, and
competition is fierce. The UK’s new
immigration policy is supposed to
level the playing field, giving equal
treatment to potential arrivals no
matter where they come from.
However, there are concerns that the
policy hinders the sector as much as
it helps. Bond worries that the new,
points-based system could increase
companies’ administrative overhead,
which would have a particular
impact on start-ups and scale-ups.
And Shorthose is concerned about
how visa conditions may affect
post-graduate researchers wishing to
come to the UK.
“There needs not to be such a harsh
red line, because PhD students and
post-docs may well not be earning
the threshold that you need to be
considered for a visa,” says Sally
Shorthose, partner at Bird & Bird

“There needs not to be such
a harsh red line, because
PhD students and post-docs
may well not be earning the
threshold that you need to be
considered for a visa,”
Sally Shorthose,
partner at Bird & Bird

Universities are also worried about
overseas students and the revenues
they bring in. Both Brexit and
COVID-19 have reduced the number
of students coming to the UK from
abroad, through new rules and a
reluctance to travel respectively. This
has left the UK’s biggest universities
with an estimated £1bn shortfall,
which will have an impact on funding
for all kinds of research, including in
the life sciences.
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Money worries
Another area of concern is the
weakness in the capital market that
creates a glass ceiling for UK scaleups. Baillieu points out that, once
they reach a certain size, many
promising UK biotech firms typically
choose to list on the Nasdaq rather
than the London Stock Exchange:
“because the valuations achieved in
the US are significantly higher and
there is a deeper pool of investors
with specialist sector expertise.” Or
they sell up rather than grow into
the giants they might otherwise
become. He sees this as something
government needs to address, which
it is currently seeking to do with a
number of initiatives, including its
review of the UK listing regime.
Berrie too sees the need for change
in this area.
“The problem is that as much as CEOs
or shareholders would like to see their
company grow to billion-dollar status,
they cash their chips in when the

market’s right for M&A or buyout. And
it goes stateside,” Berrie says. “What
we lack is an established, mature
capital market, but that could change.”
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The future is Golden
The trend in the US is towards
a smaller number of bigger
biotech ‘clusters’. Berrie believes
London and the south-east has the
opportunity to create a hub that
rivals Europe.
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“The south-east has the potential to be
a ‘super-hub’ and to rival the PE VC
raises of San Francisco and Boston,
which were around the $8bn mark in
2020,” he says.
“The Golden Triangle is the thirdbiggest biotech hub in the world,
and its reputation is still in the
ascendant,” explains Shorthose. “This
is a very exciting time. There’s a huge
opportunity for London – and the rest
of the UK – to drive the life sciences
sector forward.”
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The successful transfer of
England’s civil court system to
full online operation has endured
without interruption ever since,
demonstrating a pragmatic flexibility
and agility that is matched by
very few other jurisdictions. For
example, courts in a number of
EU member states were shut for
a sustained period, while in Hong
Kong the failure to deploy technology
meant that courts were closed for
several months.

85%

“Business and Property Courts
had managed in the 12 weeks
since lockdown to undertake
nearly 85% of usual business”
noted Sir Geoffrey Vos.

The COVID-19 pandemic has devastated lives and livelihoods
throughout the world. Across the four nations of the United
Kingdom, a series of lockdowns and widespread restrictions
still forms the centrepiece of each government’s response
alongside the sustained rollout of assorted vaccines.
In this context, the legal sector
has been very fortunate: thanks to
the widespread use of technology,
working from home has allowed
lawyers to continue to operate
effectively when advising their
clients. For London and the law, it
has therefore been business almost
as usual, albeit in the most unusual of
circumstances.
Compared to other legal practice
areas, the dynamics of litigation
are unique. Under pressure to
reconfigure the delivery of its
services, England’s court system
responded to the pandemic at
great speed. On 17 March 2020, the
Lord Chief Justice, Lord Burnett of
Maldon, issued a Coronavirus
Update which stated that it was
‘of vital importance that the
administration of justice does not
grind to a halt’ and that there was
‘an urgent need to increase the use
of telephone and video technology
immediately to hold remote hearings
where possible.’
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Video conferencing is not new to the
civil courts: it has been permitted
for the past 20 years, most often to
hear evidence from witnesses who
are based abroad and to reduce
international travel costs. Meanwhile,
fully remote video pilot hearings
were being trialled shortly before the
first lockdown happened last March.
But no-one anticipated that their
widespread adoption would happen
so soon in practice as HM Courts and
Tribunal Service rapidly expanded
audio and video capabilities to
enable fully remote hearings.

‘Quite an achievement’
Three months after their inception,
Sir Geoffrey Vos, Chancellor of the
High Court reviewed the progress
of online remote courts. In what
he labelled ‘The new normal in
the Business and Property Courts
(B&PCs) post COVID-19’, he noted
that the B&PCs had managed
‘in the 12 weeks since lockdown
to undertake nearly 85% of
usual business. That is quite an
achievement.’

Trying to predict with any certainty
the realities of a post-COVID world
is impossible – as evidenced by the
various shades of opinion on just
how much working from home will
become part of the new normal.
When English courts begin their
gradual return to a complete range
of in-person hearings, two questions
therefore arise: what lessons have
been learned from this protracted
virtual experiment and to what
extent will remote hearings have a
future role in court proceedings?

Video injunctions
“The main lessons that emerge are
the importance of preparation for
remote hearings at both a technical
and a legal level particularly by legal
representatives, and the perception
that the medium has proved generally
suitable in the commercial field,
particularly for shorter hearings,” says
Sir William Blair QC, formerly the
Judge in Charge of the Commercial
Court and now an arbitrator at 3
Verulam Buildings.
On shorter hearings, Sophie Eyre,
co-head of Bird & Bird’s international
Dispute Resolution group, develops
the point. “In relation to doing video
injunctions, ex parte and urgent relief,
judges are now considerably more
adept than they were,” she says. “That
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is a real positive to have come out of
the past year.” The same applies to
directions hearings, she adds, “where
some barristers use it as a platform
for grandstanding, which has now
gone. That is also a good thing. This
type of interim hearing can work very
effectively online.”
Clive Coleman, BBC legal
correspondent until the end of 2020,
has interviewed many judges and
barristers over the past year about
their online court experiences. He
offers an unambiguous assessment.

“As a profession, we were very
nervous about how it was
going to work, but like most
people in the chancery and
commercial litigation fields,
my experiences have been
very positive. Having done two
full virtual civil fraud trials,
neither client expressed strong
concerns afterwards that they
did not get a fair hearing.”
Steven Thompson QC

“There will be no return to February
2020,” he says. “COVID has
turbocharged a move towards remote
hearings that was already underway.
They work pretty well for the judiciary,
lawyers and the press, who can see and
hear the participants much better than
in courts where they are sitting at the
back or at the side.” That, he believes,
is a shot in the arm for open justice.

Courts adapt
From a courtroom practitioner’s
perspective, Benet Brandreth QC
offers a more nuanced response.
Having undertaken two fully remote
trials, he has found them to be “very
smooth and effective affairs.” The
courts, he notes, have ‘adapted very
well and are adept at addressing any
technical problems because they
allow sufficient time for them to be
dealt with.’
“As a profession, we were very nervous
about how it was going to work, but
like most people in the chancery
and commercial litigation fields, my
experiences have been very positive.
Having done two full virtual civil fraud
trials, neither client expressed strong
concerns afterwards that they did
not get a fair hearing,” says Steven
Thompson QC.
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“There are going to be
some benefits with the new
technologies that we see in
litigation hearings in the UK.
But our experience to date
confirms that there is nothing
quite like a physical in-person
meeting. And no matter how
hard you try it is not as good
a service with the available
technology as it is when
you can have an in-person
hearing.”
Morag Macdonald, co-head
of Bird & Bird’s international
Intellectual Property group
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Beyond the occasional technological
challenge, Brandreth identifies some
practical downsides. “Communicating
remotely is a more tiring, more
involved business,” he says. “The
concentration required is slightly
greater than when you are in person.
Your ability to communicate easily and
freely with lawyers on the other side is
also very limited. Because you are not
sitting next to each other, you are not
able to exchange thoughts or check
where they are or how long they are
going to be. That is a limitation.”
He further identifies “the inability to
easily hand up a document or reference
something new at short notice, and the
lack of the freeness that comes from
being able to discuss things in person.”
Meanwhile Thompson highlights the
challenge of “witnesses being able to
manage electronic files and paperwork
in relation to the questioning.” That
is an issue, he adds, because it
lengthens the whole process.

More expensive, less efficient
Having no alternative but to make the
best use of the available technology
in virtual hearings, both barristers
and judges are generally upbeat in
emphasising their merits. Whilst
there are some clear advantages of
virtual trials and hearings Morag
Macdonald, co-head of Bird & Bird’s
international Intellectual Property
group, is equally conscious of the
drawbacks.
“There are going to be some benefits
with the new technologies that we see
in litigation hearings in the UK. But
our experience to date confirms that
there is nothing quite like a physical
in-person meeting. And no matter
how hard you try it is not as good a
service with the available technology
as it is when you can have an in-person
hearing,” says Morag Macdonald,
co-head of Bird & Bird’s international
Intellectual Property group.
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Going forward, Eyre anticipates
further difficulties, especially in
relation to the cross-examination
of witnesses where credibility is an
issue. “It is so important to have an
in-person cross-examination
because in a virtual hearing, judges
only have the witness’ face,” she says.
“They cannot see the fidgeting, the
nervous tics, the fiddling of the leg, the
sweat under the armpits. Much of that
is lost in a virtual hearing, which is not
quite so intimidating. When credibility
is at stake, there has to be a level of
hostility where, for example, there are
allegations of fraud.”
Every remote hearing has the same
potential technical issues that
can arise on a video conference
call. Anyone who has become
familiar with the travails of video
conferencing over the past year can
readily appreciate the challenges
faced by experienced litigators
and parties alike: the technological
shortcomings of assorted video
platforms are manifestly apparent,
such as latency issues which inhibit
the natural flow of conversation.
Brandreth concurs that there is
no substitute for trials being held
in person. “Some of the ease of
discussions and of questioning is lost in
virtual hearings,” he says. “Judges, in
particular, will want for submissions
and for cross examination, to have that
ease returned to them, where possible,
by having people in court.”
In a virtual trial, Thompson points
to “the lack of a panoramic view.” As
an advocate, he explains, you focus
on questioning the witness in front
of you. “But you do not just want to
focus on one person’s face,” he says.
“You also want to be able to see the
judge’s reaction and sometimes your
opponent, as well as the body language
of other people who are not involved
in the particular dialogue at any given
moment. That is lost.”

Communication matters
For litigants, suggests Coleman,
the virtual process has also been
more problematic. “Not being in
the same room as your legal team
makes communication and interaction
more difficult,” he says. “The simple
act of conversing with your solicitor
and barrister is far more challenging
when it has to be done in 2D via screens
and texts from a different location.”
Macdonald says this has not been
the case for UK-based clients at Bird
& Bird. “We are all together – clients
come into our office and we use one of
our big rooms for the trial. Turn the
video and audio off and they can talk
to the legal team,” she says. But for
some clients, other potential hazards
may exist. In practical terms, the
efficacy of evidence given by some
expert witness evidence may be
compromised in virtual intellectual
property trials.
“In IP disputes, we depend a lot
on expert evidence, that is really
important, particularly in patent
cases,” says Macdonald. “It is so
difficult having an expert being crossexamined who is not in the same room
as you. He could be on the other side
of the world. Most experts want to be
able to draw things on a flip chart. As
engineers or scientists, they explain
themselves by drawing rather than by
speaking. Not being able to do that is
really tricky.”
There is no doubt that remote
hearings have provided as effective
a solution as was possible in very
challenging circumstances. Although
practitioners may hope for a return
to the status quo, a consensus exists
that remote hearings are here to
stay, assisted by the rollout of CVP
(cloud video platform) technology,
which should make them more
stable. Much less certain is just how
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prevalent they will become as further
reforms of procedure, rules and
practice are implemented.

Hybrid model
“A hybrid outcome is likely,” says Blair.
“Some senior judges in a number of
jurisdictions are going further and
looking critically at the current model
of court hearings which dates back to
the 19th century, and asking how it
should be adjusted for the digital age.
New thinking has been spurred by the
experience of the pandemic which has
forced a reassessment.”
There appears to be no going back in
the UK, according to Vos. Last June,
he said: “We should make long-term
use of what we have learnt and devise
a new way of delivering justice in
business and property cases; a way
that is quicker, more cost-effective
and allows greater access to justice.”
Logically, that means more virtual
hearings, even if experience suggests
that more speed and less cost are not
always the automatic corollaries of a
virtual trial.
In the English courts, there is a
degree of inevitability as to the
overall direction of travel, confirms
Brandreth. “The days of the telephone
hearing are gone, to be replaced by an
MS Teams based hearing, because it
is better when you can see someone,
rather than a disembodied voice,” he
says. “A lot more applications can and
will be done remotely, rather than
requiring people to come to court.
Although we will go back to hearings
in-person for trials, there will be much
greater use of video cross-examination
when dealing with witnesses who are
abroad, or for whom it is difficult for
the court otherwise to hear them.”
Coleman believes that the nature of
advocacy itself is set to change as a
result. “Lawyers will need an ability

51

London & the law

“There are some good
efficiencies in having short
remote hearings, but not in
trials. Introducing more digital
technology in the county
courts, such as electronic
bundles, would however
improve their efficiency,”
Sophie Eyre, co-head of Bird
& Bird’s international Dispute
Resolution group
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to perform in front of a camera,” he
says. “More and more law is going to
be done remotely and any advocate
would be foolish not to really think
about how they can come across most
effectively on screen. The way in which
you project is different from court, the
way you use your natural props – your
body, eyes and voice, all needs to be rethought and tailored to remote justice.”

Post-COVID outlook
In the enthusiastic rush to allow
greater use of technology in English
courts, it is important that, in the
words of that familiar legal aphorism,
“Not only must Justice be done; it
must also be seen to be done.” This
particularly applies to international
clients who are at a distance and
cannot efficiently visit the UK for a
major hearing.
Macdonald concludes: “Going
forward, one particular feature that
we would like to keep from the current
situation would be to have hearings
in the court filmed for the benefit of
our clients so they can see what has
happened. It has been really beneficial
for some clients to be able to watch
a hearing remotely, when they have
been unable to travel to the UK. That
will equally apply in a post-COVID
environment.”

“There are some good efficiencies in
having short remote hearings, but
not in trials. Introducing more digital
technology in the county courts, such
as electronic bundles, would however
improve their efficiency,” says Sophie
Eyre, co-head of Bird & Bird’s
international Dispute Resolution
group.
Unlike many other jurisdictions,
London’s commercial courts have
successfully managed the myriad
challenges of the pandemic,
maintaining a distinct comparative
advantage. The technology has
worked, cases have progressed
without delay and no backlog has
occurred. The move into virtual
hearings – exceptionally quick
and highly efficient – is a testament
to London’s agile response and
the courts’ ability to cope under
extreme pressure.
Above all, London’s continued
pre-eminence as a forum for
international commercial disputes
is a tribute to the exceptional judges
who make it possible. They remain
the bedrock upon which the entire
system depends.
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Partner

External contributors:
Benet Brandreth QC
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BBC legal correspondent until the end of 2020

Sir William Blair QC

formerly the Judge in Charge of the Commercial Court
and now an arbitrator at 3 Verulam Buildings

Steven Thompson QC

She anticipates that more interim
hearings will be held remotely as a
matter of expediency since there is a
broad consensus that they work well.
Far less certain is the issue of trials.
“I do not think that we will end up with
trials being remote,” she says. “Judges
typically prefer to be in the same
room.”
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7%
Nearly

In 2019, financial services
contributed £132bn to the UK
economy, 6.9% of total output,
plus the sector accounted
for 1.1m jobs according to the
House of Commons library.

The importance of the City of London and financial services to
the UK is difficult to overstate, which is why understanding its
post-pandemic and post-Brexit prospects is so important.
The sector represents a broad
range of companies and services
covering many areas including the
retail market, wholesale banking
and trading, the Fintech space and
businesses providing all sorts of
back-office systems and outsourced
services.
For regulated businesses in
particular, the rules governing
their operation are crucial, so even
during the pandemic, Brexit has
loomed large.

“We have seen the FCA
stepping up to the mark and
saying: ‘We are here, and we
want you to be one of the best
regulated communities of
financial service providers in
Europe.”
Trystan Tether,
partner at Bird & Bird
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It was originally thought that an
extended form of equivalence could
form the basis of a new relationship
between the EU and the UK, but as
discussions have stalled, there is
a sense that the City and financial
services are no longer counting on
any significant agreement on new
forms of equivalence to underpin
their business decisions.

Dealing with Brexit
Bird & Bird partner and member of
the firm’s International Finance and
Financial Regulation group Trystan
Tether says: “There are a small
number of areas where equivalence

is possible under existing legislation.
But it doesn’t cover the vast majority of
financial services and it is never going
to be anything like passporting. Those
people who want to do business in
Europe have mostly created their own
subsidiaries.”
Rathbones Unit Trust Management
chief executive Mike Webb says:
“A year after the initial vote to leave
we took a decision to assume a fairly
hard Brexit and as a result, we
restructured our offshore funds. In
the main, most asset managers had
offshore capability, so while it was
annoying, it hasn’t damaged our
European and international sales.
We are in a good position to continue
doing business there.”
Some commentators have suggested
the UK might create a lighter
regulatory regime, but Tether says he
is seeing something different.
“We have seen the FCA stepping up
to the mark and saying: ‘We are here,
and we want you to be one of the best
regulated communities of financial
service providers in Europe,” says
Trystan Tether, partner at Bird &
Bird.

Regulators have also been keen not
to have anything go wrong.

international regulatory standards as
much as possible.

Tether says: “They want to make
sure, for example, that electronic
money issuers and payment service
institutions are taking good care
of their capital position and in full
compliance with their regulatory
safeguarding obligations. They
didn’t want a situation where Brexit
came along, and then we had UK
entity collapses.”

“You’ll have domestic regulation.
I worry we will see pressure for
deregulation on the domestic front.
But I do think in some way, maybe not
formally, the UK will have to remain
aligned to EU standards as well.”

Government and regulators are
asking a lot of searching questions
about regulation, but Tether does not
expect a revolution.
“In terms of whether we use our newfound ability to revise the existing
regulatory framework, there does
not seem to be a desire to rework the
whole canvas. Although this may
change over time, at the moment it
is more about getting a somewhat
finer brush out and adjusting parts
of the picture – streamlining things,
making them clearer and making
adaptations to provisions which were
always less well suited to the London
market. By contrast, where new
regulation is needed going forward
(e.g. for crypto assets or in relation to
digital operational resilience), it will be
interesting to see how far the UK adopts
a parallel or significantly divergent
approach to that of the EU.”
Some commentators do foresee a
significant shift in emphasis however.
Consumer campaigner and Financial
Inclusion Centre director, who is also
a former non-executive director at
the FCA, Mick McAteer, says: “We
will see regulation split into three.
Much of the focus will be international,
with policymakers aiming to help the
City build on its already established
global role to exploit economic
trends in Asia for example. The
UK will therefore want to influence
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Pandemic recovery
But if that is about Brexit, what
about the broader economy and the
pandemic recovery?
Many financial services businesses
are now sounding quite bullish.
Guardian Financial Services chief
executive Katya MacLean says: “What
is very clear is that businesses involved
in life insurance, which is not known
as the most modern of industries, have
been very agile in moving to a remote
world.

“Whatever we return to, it will
never be the same again. From
an economic perspective
we expect a strong recovery
on the proviso that we don’t
see another lockdown. We
are seeing the sort of classic
stocks we would typically see
in equity income funds come
back into favour. They have
reset their dividend policy and
balance sheets are strong. But
that won’t be the case for all
types of companies. Some will
struggle back out of this, with
huge levels of debt.”
Mike Webb, Chief Executive
at Rathbones Unit Trust
Management

“Efficient new ways of working have
been tried across the market and many
will stick. Hurdles have been overcome
and the market has recovered to
previous levels. As a new entrant with
modern technology, that has been
easier for us than most, but credit is
due to all market participants.
“Most importantly, life insurers have
paid out £202m of death claims for
COVID-19 in 2020 alone and we can
all be proud that we were there to
protect families in these dreadful and
unanticipated times.
“With new efficiencies, higher
enthusiasm from potential customers
and lots of strong stories about how
we helped families in the pandemic,
the future of the industry looks very
bright particularly for those of us who
do not revert to old ways but seize the
opportunity to be better.”
“Whatever we return to, it will never
be the same again. From an economic
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perspective we expect a strong recovery
on the proviso that we don’t see
another lockdown. We are seeing the
sort of classic stocks we would typically
see in equity income funds come back
into favour. They have reset their
dividend policy and balance sheets
are strong. But that won’t be the case
for all types of companies. Some will
struggle back out of this, with huge
levels of debt,” says Mike Webb, Chief
Executive at Rathbones Unit Trust
Management.
Mike adds, “Buying habits have
changed forever. Yet we are looking
forward to a decent recovery. We will
watch the level of inflation. It has
jumped short term, but whether that
is indicative of a long term trend,
remains to be seen.”
Tether is particularly positive about
Fintech. “It’s always been “remote”.
It’s not dependent on face-to-face
interaction in branches. In terms of
client work, I haven’t noticed any real
drop off during the pandemic and
there has been tremendous enthusiasm
for implementing new programmes.”

46%

The survey revealed that
46% of senior decision
makers believed that working
from home has had a
negative impact on business
performance, while 50% felt
that less face-to-face contact
has even had an impact on
board performance.
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Suppliers and customers in the
financial services space are also
getting increasing clarity on cloud
and use of technology through new
regulations.
For example, the European Banking
Authority has issued guidelines
around outsourcing. The Prudential
Regulation Authority has followed up
with its own supervisory statement
which takes effect from 31st March
next year.
Christian Bartsch, Bird & Bird partner
and co-head of the firm’s Financial
Services practice, says: “Through its
supervisory statement, the PRA has
recently provided financial services
entities with further guidance on how
to address certain issues that often

crop-up on major outsourcing deals.”
Given the amount of regulation that
is coming through, he sees echoes
of the first days of collaboration
between start-up Fintechs and larger
players, where the former sometimes
had very attractive tech but less up
to date knowledge of applicable
regulations, particularly when
constructing global deals.
There are also interesting points of
potential divergence however, which
relate back to the relationship with
other markets.
For example, Germany’s financial
services sector is facing the potential
for more sophisticated outsourcing
rules with a bill originally presented
by the Federal Ministry of Finance
(and now a draft bill of the Federal
Government) which proposes that
certain regulatory measures will be
directly applicable to those companies
providing outsourced services.
“The UK regulators will no doubt look
at these and related developments
closely, comparing its approach with
those of its EU counterparts,” he adds.
Bartsch says that there has also been
high demand for advice around
payment services.
He adds: “Certainly, from the clients
and entities that we’ve been interacting
with, those that have progressed
their digitalisation agenda to create
things that have real social utility to
consumers generally – those are the
ones that are going to benefit the most.”

CEO of Moneyhub Samantha Seaton
says: “The Open Data initiative is all
about openness and consumer control.
At Moneyhub we have always been
about explicit consent, as it is the
foundation of trust.”
That could be a significant driver of
change, but more visible has been
the pandemic itself and it has not all
been good news.

Back to the office
In January this year, Bird & Bird, in
partnership with Opinium, surveyed
400 senior decision makers in
businesses based in London and the
South East of England.
There is now increasing appetite to
get back to the office or at least move
to a hybrid model and the survey
showed that one third of financial
services businesses are already
recruiting at increased levels.
“Many financial services businesses
will be considering their approach
to flexible ways of working going
forward, considering issues such as
health and safety, business protection
and regulatory compliance and the
creation of sufficient ‘touch points’ to
ensure appropriate oversight of their
workforce,” says Christian Bartsch,
partner at Bird & Bird.

“Organisations generally will be
particularly concerned about
confidentiality and cybersecurity, for
example in terms of data breaches.
We’ve given a lot of advice to
institutions around how they actually
deal with proposed new ways of
working to mitigate risks.”
Yet disruption could carry the seeds
of opportunity as well.
Bartsch says: “There is an opportunity
for the UK financial services industry
generally to leverage its expertise in
digital finance. At Bird & Bird, we are
used to working at the intersection
of where technology meets financial
services regulation, so working with
clients to deal with disruption in the
sector and looking at new markets is a
core part of our business.
“If those operating in the sector get a
good balance between the right tech,
used efficiently and with a keen eye
on the regulatory environment in
which that tech is deployed – those
are the entities that are going to be
well positioned to take advantage of
opportunities in the years ahead.”

“Many financial services
businesses will be considering
their approach to flexible ways
of working going forward,
considering issues such as
health and safety, business
protection and regulatory
compliance and the creation
of sufficient ‘touch points’ to
ensure appropriate oversight
of their workforce.”
Christian Bartsch,
partner at Bird & Bird

60%

That is borne out by Bird
& Bird’s survey. 60% say
remote working has increased
the level of risk to their IT
infrastructure and 46% have
reported an increase in the
number of cyber-attacks in the
past 12 months.

Transparency, integrity and
doing the right thing
It does feel as if there will be
changes in what might be called
‘the plumbing of financial services’
including around data.
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On the legislative front, some wonder
whether the pandemic should spur
politicians to make the Environment
Bill more ambitious.

London has a huge role to play as the world seeks to move to a
more sustainable future.
Michael Rudd, partner and cohead of the Energy & Utilities
sector group at Bird & Bird, says:
“London has always set out to present
itself as a global brand – as a global
city of excellence and as a city of
innovation. But if it wants to maintain
and promote that brand, it has a
responsibility to improve the physical
and social environment of the city to
benefit the lives of citizens that live
here, commute to work here and those
who visit.”
“London should also be an exemplar. It
needs to harness its citizen’s expertise
to (co-)innovate and share best
practices.”
Is London up for the challenge?
Absolutely, but the paths to
environmental sustainability
successes for the city remain
incredibly complex.

London’s targets and plans
London has significant plans in place.
The Mayor’s Office and London
Assembly’s net zero target is for
2050 but it is accompanied by other
bold ambitions, for example, to
have the cleanest air of any major
city by that date. There are plans
for London to become a zero-waste
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city too, meaning that by 2026, no
biodegradable or recyclable waste
will be sent to landfill and by 2030,
65% of London’s municipal waste will
be recycled.

Maintaining the
environmental sustainability
momentum post pandemic
The pandemic has accelerated
awareness of, and engagement
in, environmental sustainability
within London. There are two
potential concerns: accelerating
some environmental sustainability
initiatives too quickly; and
maintaining the momentum postpandemic.
On maintaining the momentum,
Matthew Farrow, Director of Policy
at the Environmental Industries
Commission (EIC) says: “It will
be interesting to see if the focus on
the link between public wellbeing
and the environment is maintained
post-COVID. London is an exemplar
for better or worse, given its policy
resources. For example, the London
Ultra Low Emission Zones tend to be
adapted elsewhere in the UK such as
Birmingham’s recently launched Clean
Air Zone. It is crucial that London is a
leader.”

Jim Mills, founder of Air Monitors Ltd
and Managing Director of Scotswolds
Ltd and who was instrumental in
London’s Breathe London initiative
says: “Trying to unpick the effect of
the Ultra Low Emission Zone from the
lockdowns is difficult, but it does show
the level of ambition that politicians
could have.”
“A lot of people went into active travel
(i.e. cycling and walking) and the
London boroughs brought in ultra-low
emission streets admittedly with some
controversy.”
“We have the Environment Bill coming
through. Will they be bolder and take
the pandemic into account? They could
be far more ambitious if they want
emissions to remain lower.”

The data challenge
EIC notes in its “Strategy to reality:
Getting smart cities to deliver for the
environment” report that although
“environmental data sets are often
rooted in analogue methods…this
is changing as cities open up their
data” citing the Breathe London
initiative as a positive example.
EIC recommends maximising “the
amount of open environment data”
and making it “available, and in
usable formats, to citizens and
businesses” to “engage the public,
spur behaviour change and create
opportunities for commercial smart
innovations.”

The fragmentation challenge
The Greater London Authority (GLA)
must rely on the 32 boroughs and
the City of London to drive change.
Transport responsibility involves
Transport for London, Highways
England and the 32 boroughs and
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the City of London. Beyond public
bodies there are regulated private
businesses. This fragmentation is
further complicated by the array of
private sector stakeholders needed
for London to achieve its targets.
Yet such diversity of perspectives
and expertise represents a significant
strength. Farrow cites the London
Energy Transformation Initiative, a
network of a thousand building and
environment professionals that is
driving change across the sector.
“For London – in all of its component
parts, public, private, infrastructure,
technologies, citizens, expertise – there
needs to be a systems-based approach
to identifying, strategising, and
implementing solutions,” says Michael
Rudd, partner at Bird & Bird.
Rudd says: “The other challenge to
solve is regulatory fragmentation –
environmental sustainability goes
beyond environmental policy and
legislation (including the Environment
Bill) and existing powers, such as
planning, cannot solve everything. A
possible solution could be a umbrella
legislation, such as a Sustainable
/ Future Cities Act, which seeks to
achieve one of the objectives of the
Climate Change Act –unblocking
regulatory barriers without having
to amend the current fragmented
regulatory landscape.”

A shift in gears by the public
sector
The public sector can also drive
positive change through projects
that create (co-)innovation, enable
data gathering and instil market
confidence.
Stuart Cairns, partner and cohead of International Projects and
Procurement Group at Bird & Bird
says: “The public sector has the
spending power to change things for

“For London – in all of its
component parts, public,
private, infrastructure,
technologies, citizens,
expertise – there needs to be
a systems-based approach to
identifying, strategising, and
implementing solutions.”
Michael Rudd,
partner at Bird & Bird
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“We view ESG analysis
as a fundamental part of
investment risk management
and value creation.
Accordingly, we have created
a framework that is designed
to review sustainable investing
matters, assess potential
risk factors, and provide
transparency to our clients.
The framework sets forth a
trajectory that every potential
investment opportunity has
to pass through – from the
initial screening and due
diligence process to an active
asset management approach,
including the detailed
monitoring of environmental
and social KPIs postacquisition”
Raphaela Schmid, Vice
President, Sustainable Investing
at SUSI Partners

the greater good. UK procurement
spend is £220bn per annum. If
sustainability can become a core
requirement or a significant factor
in award decisions, then this will be
the catalyst for a huge shift. Central
government is leading the way in
terms of messaging with Build Back
Better and other similar initiatives.
That said, ultimately, it is the
individual buyers that can make all
the difference, including London’s key
public stakeholders that are matching
the policymakers’ ambitions with
actions. Procurement is the key to all
of this. Getting the selection and award
criteria and contract specifications
right makes all the difference.”

Financial services – UK
will not be a laggard on
sustainability
London’s global financial position
places both a responsibility and
opportunity on the financial services
sector to embrace and embed
environmental sustainability.
Factors driving this include:
1.

2.
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increasing regulatory
requirements, such as corporate
disclosures with Conrad Purcell,
partner at Bird & Bird, noting
that: “Following Brexit, the
Chancellor Rishi Sunak said that,
notwithstanding that we now are
no longer obliged to follow EU
law, the UK will require corporate
disclosures to align with the Task
Force on Climate Related Financial
Disclosures by 2025 at latest.
That’s a good example where
leaving the EU hasn’t resulted in
the UK becoming a laggard.”; and
the growing demand for
ESG compliant investment
opportunities as noted by
Marius Dorfmeister, Co-CEO &
Global Head of Clients at SUSI

Partners who says “Institutional
investors such as pension funds
or insurance companies are
faced with increasing pressure to
transition their portfolios away
from greenhouse gas-intensive
investments towards projects and
companies that have a positive
impact both environmentally
and socially. Part of that pressure
arises from the changing
expectations of their beneficiaries
and society at large, but being
ESG-compliant has also become a
crucial element in ensuring their
long-term prosperity from a purely
economic perspective.”
Embedding is multifaceted as noted
by Raphaela Schmid, Vice President,
Sustainable Investing at SUSI Partners.
“We view ESG analysis as a
fundamental part of investment risk
management and value creation.
Accordingly, we have created a
framework that is designed to review
sustainable investing matters, assess
potential risk factors, and provide
transparency to our clients. The
framework sets forth a trajectory that
every potential investment opportunity
has to pass through – from the initial
screening and due diligence process to
an active asset management approach,
including the detailed monitoring of
environmental and social KPIs postacquisition” says Raphaela Schmid,
Vice President, Sustainable Investing
at SUSI Partners.

Energy & Utilities – the
energy transition
London’s energy transition needs
require cooperation, networking and
strategy.
As an example of a need for a
systems-based approach Rudd says:
“Key stakeholders need to work together
to determine an investment strategy
that co-ordinates the competing needs

for the green electrification of vehicles,
local data centres and distributed
generation.” Rudd cites the Green
Recovery initiative involving Ofgem and
DNOs as an example.”
“Gaps (policy, regulatory,
standardisation, etc.) also need to be
filled, which prevent built environment
permanent energy reductions to be
delivered at scale,” Rudd says.
Richard Braakenburg, Managing
Director, Investments at SUSI
Partners agrees saying: “One of
the single largest challenges faced
by London and other major cities
is the necessity to make the existing
housing stock more energy efficient.
A concerted effort of all London
stakeholders to revive a comprehensive
programme for housing energy
efficiency, taking the lessons learned
from the green deal programme and
boosting frameworks such as Re:fit,
could yield significant results.”
There are also huge costs to this but
experts are grappling with market
solutions.
Rajvant Nijjhar, Director of
BankEnergi Ltd says: “The key
challenge that we are addressing is to
find profitable ways for organisations
to decarbonise, through a move away
from fossil fuels to electric heating and
vehicles.
“Many organisations have set early
2030 targets to achieve net zero.
However, decarbonisation inevitably
means electrification. The price
differential between electricity and gas
will likely increase operating costs in
the short-term.
“Our users tell us that there is internal
resistance to the implementation of
clean energy projects since this means
increasing OPEX, and are turning to
us to simplify the options available to
them.
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“We believe the immediate future to
net zero will be 80% Demand Side
Reduction and 20% energy storage.
New technologies such as hydrogen
hybrid heating systems and fuel
cells for HGVs will be important for
balancing energy system use but these
realistically won’t be implemented
until the late 2020’s or early 2030’s,
especially in London, and may also be
expensive.”
“London’s other major utility challenge
is water in which I remained concerned
that water regulations continue to
constrain innovation (certainly by
comparison to electricity and gas),”
Rudd says.

Construction confronts high
CO2 emissions’ challenge
London’s building and construction
sector has significant challenges
due to its high CO2 emissions,
reflecting the global trend of the
sector contributing 39% of all carbon
emissions according to the World
Green Building Council.
Sophie Phillips, a senior associate in
Bird & Bird’s construction group says:
“In the construction market, awareness
of these issues has increased hugely.”
Finance is an important driver.
“Banks are being pushed to ensure that
a certain amount of funding is directed
at sustainable projects, and this can
impact pricing with preferential
margins being offered. That is feeding
into the construction market,” says
Sophie Phillips, associate at Bird &
Bird.

“Banks are being pushed to
ensure that a certain amount
of funding is directed at
sustainable projects, and
this can impact pricing with
preferential margins being
offered. That is feeding into
the construction market.”
Sophie Phillips, Associate at
Bird & Bird

Although higher sustainability
standards are expensive, they may
also be cheaper long term.
She says: “Even where sustainable
solutions may increase initial capital
expenditure, the intent is to reduce
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whole life costs. Plus the equivalent cost
of a post construction retrofit in order
to address sustainability requirements
are likely to be higher.”
In turn, she says “stakeholders are
also wary that legislation could leave
them with stranded assets that cannot
be monetised because they fall foul of
tightening regulations.”

Regeneration projects seek
regulatory certainty

“People are now choosing
hotels that fit with their own
ethos. There is customer
demand, but I think it is
bigger than that now. There
are also organisations doing
this because they think they
should be.”
Karen Friebe
partner at Bird & Bird

There is some risk that some
regeneration projects concentrate
on delivery in the immediate post
pandemic phase. However, the longterm nature of such projects should
see this addressed.
Vimal Bhana, director at Joule
Infrastructure, says: “For some
projects, the pandemic has shifted
the current focus away from
environmental/sustainability priorities
to more immediate delivery priorities.
This creates the risk that some
initiatives may not be implemented,
particularly, if they need to be
integrated during the development
phase.
“However, the benefit of major
regeneration schemes is the extended
build out which means sustainability
and environmental initiatives will
make their way back as a priority.”

“In both fast fashion and
luxury fashion, the larger
players are investing in
end-to-end sustainable and
ethical supply chains. Some
are realising they’ve got to
put their hands into their own
pockets to help and support
their supplier network.”
Graeme Payne,
partner at Bird & Bird
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The key is a coherent approach within
projects and from regulators and
policymakers. Bhana adds: “The
effectiveness of sustainability and
environmental innovations is a direct
function of its ability to be deployed
across the whole regeneration project
in a coherent manner. The transient
nature of the regulatory framework
needs to change to give certainty to
projects with long build programmes
spanning multiple building and
planning regulations.”

Hotels, Hospitality and
Leisure – big estates driving
change in London

Retail and consumers –
change sought along the
whole supply chain

Concerns about the environment but
also broader ESG criteria are coming
to the fore in the Hotels, Hospitality
and Leisure Sector.

Despite other pressing concerns, the
retail and consumer sector is seeking
a sustainable recovery.

Bird & Bird real estate partner
and head of international hotels,
hospitality and leisure, Karen Friebe
says: “Clients are elevating all of their
considerations on sustainability, to a
degree that I have not seen before, and
reviving discussions about greening up
their contracts and their leases.”
She says one significant development
comes from the Energy and
Environment Alliance which is
working to produce a precedent
bank of clauses for contracts to
ensure sustainable practices are
followed.
There is certainly demand.
“The big estates in London are saying
when we grant a lease for a shop or an
office, we’re going to give the tenant our
green standards and put a covenant in
the lease that says you have to comply
with these.”
She says we are seeing a broader
cultural, economic and social
sustainability approach which also
includes diversity and inclusion.
“People are now choosing hotels that fit
with their own ethos. There is customer
demand, but I think it is bigger than
that now. There are also organisations
doing this because they think they
should be,” says Karen Friebe partner
at Bird & Bird.

Graeme Payne, partner and head of
Bird & Bird’s international Retail and
Consumer group, says: “Sustainable
recovery would be the phrase rather
than just pure recovery. For the
majority of our clients, whether that’s
hotels, food and beverage or luxury
retail and fashion, sustainability,
alongside diversity and inclusion, are
two topics that are top of mind for most
of the C-suite.”
He says that businesses have had
time to reflect on strategy, customer
and staff concerns during the
pandemic.
Calculations of CO2 footprints and
other ethical concerns now must
be considered well beyond the core
business and buildings.
“In both fast fashion and luxury
fashion, the larger players are
investing in end-to-end sustainable
and ethical supply chains. Some are
realising they’ve got to put their hands
into their own pockets to help and
support their supplier network,” says
Graeme Payne, partner at Bird &
Bird.
He says that his team is working
on contractual obligations and
contractual consequences, in some
cases with “termination of long-term
high value supplier relationships
where certain suppliers will not or
cannot meet sustainability and ethical
criteria.”
But companies are looking at ways
to work together as well. A newly
published Bird & Bird sustainability
survey of 110 clients conducted with
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its consultancy arm OXYGY, showed
that 80% of all respondents see it as
important or extremely important
to “find innovative ways to collaborate
externally with competitors and
partners to achieve their sustainability
strategies.”
Payne sees specific London
challenges for some sectors.

measurement, and the creation
of more effective networks of
relationships. Every sector is
impacted. The legal implications are
huge as regulations shift from a soft
to a hard approach, the vocabulary of
contracts changes and new business
opportunities are formalised with the
demand for strategic advice rising
significantly as a result.

“There is going to be a lot of
repurposing of retail real estate – there
will be some prime opportunities for
certain brands and a challenge for all
brands to get consumers both back in
to stores and to spend in stores. The
in-store experience will need to step
up a number of notches. In addition,
London needs to maintain its place
at the luxury fashion top table, in
terms of working with and not losing
ground to Milan, Paris and New York.
London will need to think about its
place and prominence in the fashion
calendar, as well as the business and
legal environment that it provides for
brand collaborations, designers and
how business and consumer data can
be used to drive innovation.”

An opportunity to lead the
way for London
The environmental sustainability
challenge facing London is profound
as is the opportunity. City leaders
and indeed citizens are seeking ways
to make London more liveable and
workable, while meeting a host of
testing environmental targets and
setting an example for the UK and
the world. Post-pandemic, the issue
of sustainability has risen up the
agenda for city stakeholders but
the delivery mechanisms are still
emerging and developing.
We are already seeing important
developments from green finance
to technology, better focused
regulations, different business
approaches, improved data and

80%

of all respondents see it as
important or extremely
important to “find innovative
ways to collaborate externally
with competitors and partners
to achieve their sustainability
strategies”
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Case studies
Breathe London – Jim Mills, Founder of Air Monitors Ltd and Managing Director of
Scotswolds Ltd

Co-Innovation – Rikesh Shah, Head of Commercial Innovation at Transport for London
(TfL)

EIC notes in its “Strategy to reality:
Getting smart cities to deliver
for the environment” report
that “Breathe London combines
state-of-the-art sensor technology
with new data analytics to better
understand Londoners’ exposure
to air pollution. Measuring harmful
pollution at thousands of locations
informs data-driven solutions to
clean up the city’s dirty air. Three
complementary projects are taking
place to help citizens understand
what’s happening at ground level.”

“TfL is committed to reducing carbon
emissions wherever possible as part
of our wider work to make public
transport as green and accessible
as possible. The Mayor’s Transport
Strategy has committed us to
making our rail network carbon
neutral by 2030 and reducing our
carbon output by 60 per cent of
1995 levels by 2025. As part of these
ambitious targets, we are working
with innovative partners to help
ensure sustainable and green ways

Mills says “The project was born
out of the GLA who became aware

new technologies were coming out
at much lower cost, sometimes
50 to 100 times lower than the
conventional cost. They wanted to
determine if these worked. That
attracted philanthropic funding from
the Clean Air fund and from Google
and other big blue chips.
“The project included highly
instrumented Google View Street cars
and 100 sensor pods on lamp posts
and buildings throughout the city.
The project was to determine did they
work? The answer was yes. We could
measure hyper locally.
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of working are at the heart of what
we do.
“We’re proud of the work we have
achieved so far by using new ways
of thinking to bring together the
best innovators from cities across
the world, those leading research in
academia and the private sector to
innovate solutions. Our work with
industry leader Bosch is just one
example of can be achieved when
public transport and technology

combine to work towards lasting
change. For example, with Bosch
we collaborated with start-ups and
innovators who wouldn’t usually
get to work on projects that affect
London and showed us new ways of
working that we may have missed
by using traditional methods. By
finding new and innovative ways to
work within current processes we
are seeing results that help us work
smarter and achieve great results.”

Investing in the Energy Transition – SUSI Partners

Co-Innovation – Rajvant Nijjhar, Director of
BankEnergi Ltd
“When seeking co-innovation, such
as in our Innovate UK project,
we assessed the market gaps and
verified this through user journey
testing. Co-founders came from an
energy management and efficiency
background, not from energy
trading or software background
and therefore we collaborated with
a proven technology provider that
already had been trading in other
countries using their Virtual Power
Plant platform. It has taken nearly
three years 3 years to understand
the plethora of markets, regulation,
and potential revenues and to apply

“We also looked at large population
areas, hospitals and care homes.
Sensing in real time is much faster
than conventional networks for
compliance. For the first time, we
could separate local emissions
from imported emissions. Knowing
this enables stakeholders to better
determine strategies both to
tackle local emissions and engage
with other urban centres from
where London imports or exports
emissions.”

this in a technology-driven solution
in order to bring the technology and
market solution together in a simple
approach.”
“We are also supplier agnostic;
collaborating with other route
to market providers and energy
suppliers to provide best value to our
customers. By using a whole systems
planning approach, simplifying
the user experience and optimising
site usage, we can understand the
surplus for trading into electricity
markets. This is enabling customers
to forge a pathway to Net Zero and
remain profitable at the same time.”

Marco van Daele, Co-CEO & CIO:
“To us, it has always been clear that
a successful transition towards a
sustainable energy system cannot be
achieved by only pulling one lever,
e.g. energy production. Addressing
issues of intermittency through
energy storage and making full use
of potential efficiency gains on the
demand side are equally important
to our holistic approach. That is
why we have moved away from
technology-specific funds towards
a fund model that allows us to
incorporate all these elements in
one strategy. This new approach
also takes account of the increasing
convergence of these technologies,
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which in turn creates new ways
of monetising those assets. One
example of this would be the
combination of behind-the-meter
solar rooftop generation with
battery storage systems.”
Richard Braakenburg, Managing
Director, Investments: “In a densely
populated city like London, one
of the main areas of potential
investment at scale could be
to increase the penetration of
distributed electricity generation
and/or related energy storage
options (in-home or business
batteries or electric storage heaters)
to ensure the local grid can be used
as flexibly as possible.”
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Case studies
Investing in the Energy Transition – Jennifer Holgate, Senior Legal Counsel,
Vattenfall Heat UK

Proactive commitment to sustainability – Sarah Banham, Head of Community and
Sustainability, Battersea Power Station Development Company (BPS)

Vattenfall want to make fossilfree living possible within one
generation – so how does London
achieve this?

To achieve BPS’s vision of creating a
place that embraces their heritage,
engages with their present and
protects their future, they focus on
four inter-connected sustainability
priorities: Jobs & Education;
Economy; Environment; and
Community.

Holgate says: “Whatever you’re
talking about – whether it’s heating or
electricity or transport or something
else – London will only achieve fossil
free living in one generation if there
is a coordinated plan and if there
are well-thought through ways to
make it affordable for consumers.
Technology isn’t the problem, what’s
needed is better coordination – right
the way across every sector of the
economy – to reduce emissions in
every area of our lives. But none of
this is new. What we need to see now
is action: practical policies to put
this into action so businesses like
Vattenfall can get on and make it a
reality”
In considering Vattenfall Heat
UK’s role, Holgate says: “Heating
is responsible for a third of UK
greenhouse gas emissions and over
25 million homes are still burning
fossil fuels to keep warm. The district
heating sector is ready to invest.
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According to the Committee on
Climate Change, it could deliver
20% of decarbonised heat in homes
by 2050. Vattenfall Heat UK builds
low-carbon district heating and
wants to play its part in meeting the
heat decarbonisation challenge.
Rolling out low carbon heat requires
a different approach – which we
call ‘zoning’ – to ensure that the
most appropriate technologies
are installed in different parts of
London, and that property owners
are incentivised to connect to low
carbon heating. In London we
already have two projects under way:
Brent Cross Town (partnering with
Argent Related; and Belvedere, South
East London (partnering with Cory
Riverside Energy).”
Looking ahead, Holgate says “We
have a vision for a much bigger heat
‘super network’ which would run
through four London boroughs,
connecting the equivalent of 75,000
homes to low carbon heat and
helping improve air quality in Bexley,
Greenwich, Newham, and Barking
& Dagenham. We have done this
elsewhere – our heat network in

Amsterdam now connects almost
180,000 properties, with new sources
of low carbon heat as well as more
properties able to join and expand
the network. The infrastructure we
install to power climate smarter
living is future-proofed to allow new
technologies and sources of green
heat to take advantage of it.”

“BPS has always taken a holistic
view of sustainability and the
interconnectedness of building a
new town centre in a brownfield site
within London’s Central Activities
Zone. At the heart of this is people
and human activity, without whom
they would be no town centre. The
place needs to be environmentally
welcoming and attractive. We are
custodians not only of a Grade
II* listed former Power Station,
but also of the sites urban ecology
including two species of Schedule 1
birds, Peregrine Falcons and Black
Redstarts. As well as greening the
site with two new parks, it was also
important to replicate the brownfield
habitat with ‘brown’ or sedum roofs
to encourage the vertebrates that
Black Redstarts feed from. The
Falcons required a temporary nesting
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tower so works could proceed on the
Power Station (their previous nesting
site) and a specialist was appointed
to continually monitor and advise
on maintaining the birds at BPS who
will hopefully relocate back into a
purpose built nesting ledge in 2022.”
“Building a new town centre
also brings huge benefits and
opportunities in terms of jobs –
circa 20,000+. By partnering with
our local authority (Wandsworth)
and contractors we have been
able to maximise construction
opportunities for local people (150+
apprenticeships), including an onsite
construction training centre and
furthermore establishing Battersea
Academy for Skills and Employment
(BASE) for the jobs on the operational
estate and targeting a Local First
approach with businesses moving to
BPS.”
“As for most people our physical
world and experience of it
dramatically shrunk when the first
lockdown was announced. The
challenge was how to continue
a programme of meaningful

community building and engagement
without being able to meet people
face to face and to understand the
urgent needs of our community.
The first response was to go hyper
local and grass roots and talk to the
organisations and local community
leaders who were dealing with these
challenges in the vicinity. Immediate
issues around food poverty were
quickly identified and we worked
closely with the BPS Foundation,
set up by the shareholders, to direct
them to the projects such as Waste
Not Want Not that were making a
real difference on the ground.”
“Very quickly we were made aware
by a local headteacher who we
had worked with on our schools
programme, that many children
were unable to access home learning
as they had no device or broadband.
Out of this need, Power to Connect
was born, to raise awareness of
digital exclusion and to support local
families across Wandsworth. We
partnered with Wandsworth Council
education department.”
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Further reading

Bird & Bird contacts:

Aviation & Aerospace
CORSIA UK Implementation
Part I: monitoring, reporting and
verification
State aid and sustainability: what
does the future hold for aviation?

Competition & EU Law
Outlook: Sustainability and
competition law in 2021

Cross-Sector
The new investment reality: Why
ESG matters – Co-hosted event with
GHD Advisory and ITP Energised

Energy & Utilities
International Green Hydrogen
Report 2021
Urban Energy in the UK –
2021 Trends
Energy Storage – Building a
Bankable Project
Driving Energy Efficiency in
Commercial Property Portfolios
Corporate PPAs: An international
perspective – 2020/2021 Edition

Environmental Industries
Commission

International Projects and
Procurement

Strategy to reality: Getting smart
cities to deliver for the environment

Public Procurement &
Sustainability (webinar)

Getting the green light: Will
smart technology clean up city
environments?

Regulatory & Administration

Driving Energy Efficiency in
Commercial Property Portfolios
Sustainable Smart Cities – Active
Travel (in conjunction with
the Environmental Industries
Commission)

Retail & Consumer sustainability
survey report

Hotels, Hospitality and
Leisure

Sustainability in the supply chain

The year sustainability moves to the
top of the agenda for stakeholders in
the hotel industry?

UK CMA publishes guidance on
sustainability claims
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Retail & Consumer

How can luxury brands respond to
the re-prioritisation of values being
led by consumers?

Karen Friebe

Partner

Modern slavery and Ethical, Social
and Corporate Governance: The
advantages to businesses in doing
the right thing (webinar)

Sustainable smart cities – using smart
technologies and big data to create
cleaner, greener cities
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Green Advertising Webinar
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Sustainability Webinar – “How will
your business change for the new
landscape?”
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